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L  Introduction 

The  Federal  Energy  Administration 
(“PEA”)  hereby  gives  notice  of  a  pro¬ 
posed  rulemaking  and  public  hearing  to 
amend  the  Mandatory  Petroleum  Price 
Regulations  (10  C?FR  Part  212)  to  imple¬ 
ment  in  part  section  122  id  the  Energy 
Conservation  and  Production  Act 
(“ECPA/’  Pub.  L.  94-385,  August  14. 
1976),  by  providing  price  incentives  for 
the  application  of  certain  high-cost  en¬ 


hanced  recovery  techniques  for  domestic 
crude  oil,  generally  knovm  as  “tertiary 
enhanced  recovery”  techniques.  In  addi¬ 
tion^  as  of  August  14.  1976,  the  effective 
date  of  ECPA  section  122,  the  statutory 
composite  price  for  domestic  crude 
may  be  adjusted  to  provide  a  production 
incentive  in  an  amoimt  which  is  no 
longer  limited  to  3  percent  per  year.  The 
PEA  proposes  to  make  the  findings  re¬ 
quired  to  apply  the  full  amount  of  the 
adjustment  permitted  as  a  production  in¬ 
centive  under  ECPA  section  122. 

n.  Background  of  the  Incentive 

The  crude  oil  pricing  policy  of  the 
Energy  Policy  and  Conservation  Act 
(“E3>CA,”  Pub.  L.  94-163)  provided  in 
essence  that,  beginning  in  February  1976 
and  continuing  through  May  1979,  the 
weighted  average  or  "composite”  first 
sale  price  of  domestic  crude  oil  should 
not  exceed  $7.66  per  barrel,  except  as 
permitted  to  be  adjusted,  within  the 
limits  specified  in  EPCA,  to  account  for 
inflation  and  to  provide  incentives  for 
the  production  of  domestic  crude  oil. 
Under  the  EPCA,  FEA  has  authority  to 
make  classifications  of  crude  oil,  and  to 
provide  for  the  pricing  thereof,  so  as  to 
assure  that  the  actual  weighted  average 
first  sale  price  of  all  domestic  crude  oil 
does  not  exceed  the  statutory  composite 
price  as  it  may  be  adjusted.  Pursuant  to 
these  authorities  and  requirements,  set 
forth  in  section  401  of  EPCA  (which 
added  section  8  to  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973  (“EPAA," 
Pub.  L.  93-159) ) ,  the  PEA  proceeded 
with  a  three-stage  plan  of  implemen¬ 
tation. 

In  the  first  stage  (41  PR  4931,  Febru¬ 
ary  3,  1976),  the  PEA  established  a  gen¬ 
eral  two-tier  ceiling  price  scheme,  con¬ 
sisting  of  “old,”  or  “lower  tier.”  and 
''“new”  and  “stripper  well,"  or  “upper 
tier,”  crude  oil  classifications,  intended 
to  result  in  attaining  the  prescribed 
composite  price  of  $7.66  per  barrel  in 
February. 

In  the  second  stage  (14  FR  15566, 
April  13,  1976),  the  PEA  adopted  regula¬ 
tions  which  provided  for  gradual  month¬ 
ly  increases  in  the  ceiling  prices  of  the 
two  tiers  of  crude  oil.  These  gradual  in¬ 
creases  were  intended  to  accomplish  an 
adjustment  to  the  composite  price,  with¬ 
in  the  limits  set  by  EPCA  for  adjust¬ 
ments  not  requiring  Congressional  re¬ 
view,  to  account  for  the  effects  of  infla¬ 
tion  and  as  an  incentive  for  maintaining 
and  increasing  domestic  production. 

The  limitations  ypon  adjustments  to 
the  composite  price  which  the  PEA  could 
implement  without  Congressional  re- . 
view,  as  set  forth  in  EPAA  section  8(d), 
were  that:  (1)  The  increase  as  a  produc¬ 
tion  incentive  could  not  exceed  3  percent 
per  year;  (2)  the  increase  to  take  into 
account  the  effects  of  inflation  could  not 
exceed  the  rate  of  inflation  as  measured 
by  the  most  recent  first  revision  of  the 
GNP  deflator;  and  (3)  the  combined 
increase  as  a  production  incentive  and 
to  take  inflation  into  account  could  not 
dkceed  10%  per  year. 

In  its  second  stage  proceeding,  the 
FEA  recognized  that  the  full  3%  pro¬ 


duction  incentive  adjustment  to  the 
composite  price  was  required,  largely  in 
order  to  prevent  erosion  in  the  real  dol¬ 
lar  prices  for  upper  tier  crude  oil  as  a 
result  of  a  declining  percentage  of  low¬ 
er  tier  crude  oil  In  the  “mix”  of  lower 
tier  and  upper  tier  crude  oil  first  sale 
prices  from  which  the  composite  price 
is  derived. 

In  the  notice  commencing  the  third 
stage  proceeding  (41  PR  18873,  May  7. 
1976),  the  PEIA  proposed  amendments 
to  the  crude  oil  price  regulations  to  pro¬ 
vide  additional  production  incentives 
that  would  have  required  adjustments 
to  tile  composite  price  in  excess  of  the 
limitations  referred  to  above,  to  be  sub¬ 
mitted  to  Congress  for  review  in  accord¬ 
ance  with  (then)  section  8(e)  of  EPAA. 
The  categories  of  incentives  which  were 
l>rc«x)6ed  were  those  specified  in  EPAA 
section  8(d)(3),  viz.:  (1)  Discovery  and 
develoiMnent  of  high  cost  and  high  risk 
properties;  (2)  application  of  enhanced 
recovery  techniques;  and  (3)  sustaining 
production  from  marginal'  wells.  With 
respect  to  enhanced  recovery,  PEA  pro¬ 
posed  to  allow  upper  tier  prices  for 
amovmts  of  crude  oil  produced  by  ap- 
Fdication  of  certain  high  cost  enhanced 
recovery  techniques  (“tertiary”  recoveiT, 
as  distinguished  from  “secondary”  re¬ 
covery)  which  were  in  excess  of  the 
amounts  that  would  have  been  produced 
by  conventional  primary  and  secondary 
recovery  methods.  Comments  were  re¬ 
quested  on  this  proposal,  and  upon  other 
alternatives  for  providing  an  enhanced 
recovery  incentive,  as  well  as  upon  the 
other  production  incentives  proposed. 

Comments  were  received  from  over  50 
interested  parties,  substantially  confirm¬ 
ing  the  need  for  'additional  production 
incentives.  (The  substance  of  such 
comments,  as  they  relate  to  the  instant 
proposals,  will  be  discussed  where  ap¬ 
propriate.)  However,  prior  to  the  com¬ 
pletion  of  action  on  the  third  stage  pro¬ 
ceedings.  Congress  enacted  the  ECPA.  on 
August  14, 1976.  Section  122  of  the  ECPA 
amended  EPAA  section  8  with  respect  to 
adjustments  to  the  composite  price  as  a 
production  incentive  and  concerning 
price  incentives  for  the  application  of 
tertiary  enhanced  recovery  techniques. 

First,  section  8(d)(1)  of  EPAA,  as 
amended  by  ECPA,  now  contains  only 
an  overall  10  percent  limitation  upon  the 
adjustment  to  the  composite  price,  which 
may  be  made  both  to  take  into  account 
the  effects  of  inflation  and  as  a  produc¬ 
tion  incentive,. The  former  3  percent  lim¬ 
itation  upon  the  production  incentive 
adjustment,  within  the  10  percent  overall 
limitation,  has  been  removed. 

Second,  in  connection  with  the  added 
pricing  flexibility  afforded  by  removal  of 
the  3  percent  production  incentive  limi¬ 
tation.  the  Congress  established  as  a 
matter  of  high  priority  the  implementa¬ 
tion  of  incentives  for  the  application  of 
“tertiary  enhanced  recovery  techniques.” 
Specifically,  subsection  (j)  was  added  to 
EI'AA  section  8,  which  provides  as  fol¬ 
lows: 

(j)  (1)  As  soon  as  practicable  after  the  date 
of  enactment  of  this  subsection,  taking  into 
consideration  the  greater  fiexlbllity  provided 
by  the  amendments  relating  to  the  produc- 
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tlon  incentive  adjustment  ujtdei  section  122 
of  the  Energy  Conservation  and  Production 
Act,  the  President  shall  promulgate  such 
amendments  to  the  regulatl<Hi  imder  sec¬ 
tion  4(a)  (relating  to  price)  ae  shall  (A) 
provide  additional  price  Incentive  for  bona 
fide  tertiary  enhanced  recovery  techniques 
and  (B)  provide  for  the  adjustment  of  dif¬ 
ferentials  In  ceiling  prices  for  crude  oil  that 
are  the  result  of  gravity  differentials  which 
are  arbitrary,  discriminatory,  applied  on  a 
regional  or  local  basis  without  reasonably 
Justification,  or  fall  substantially  to  refiect 
current  relative  market  valuations  of  such 
differentials. 

(2)  As  used  in  the  subsection,  the  term 
‘tertiary  enhanced  recovery  techniques” 
means  extraordinary  and  high  cost  enhance¬ 
ment  technologies  of  a  type  associated  with 
tertiary  applications  Including,  to  the  extent 
that  such  techniques  would  be  uneconomical 
without  additional  price  Incentives,  miscible 
fluid  or  gas  injection,  chemical  flooding, 
steam  flooding,  microemulsion  flooding,  in 
situ  combustion,  cyclic  steam  Injection,  poly¬ 
mer  flooding,  and  caustic  flooding  and  varia¬ 
tions  of  the  same.  The  President  shall  have 
authority^  to  f\,irther  define  the  term  by 
rule. 

Congi'ess  directed  that  additional  In¬ 
centives  for  the  application  of  tertiary 
recovery  technl(iues  be  provided  In  rec¬ 
ognition  of  the  potential  for  increasing 
domestic  production  offered  by  such 
techniques.  In  the  "Conference  Report” 
on  ECPA,  the  conferees  stated  as  follows : 

The  second  form  of  production  which  the 
conferees  believe  deserve  special  treatment, 
as  a  result  of  removal  of  the  3  percent  limita¬ 
tion  on  the  production  Incentive  factor,  Is 
production  resulting  from  application  of  cer¬ 
tain  enhanced  recovery  technlqiies.  A  special 
need  to  encourage  expanded  use  of  high  cost, 
enhanced  recovery  techniques  has  led  the 
conferees  to  provide  that  this  category  of 
production  be  given  high  priority  considera¬ 
tion  In  distribution  of  any  price  increases 
which  may  be  permitted  by  reason  of  the  re¬ 
moval  of  the  3  percent  limitation  on  the  pro¬ 
duction  Incentive  factor.  (Sen.  Rep.  No.  94- 
1119,  94th  Cong.,  2nd  Sess.  68  (1976).)  •  •  • 

The  conferees  are  agreed  that  there  exists 
great  potential  for  augmenting  domestic 
crude  oil  production  through  the  application 
of  enhanced  recovery  techniques.  TTiere  Is  also 
general  agreement  that  current  economic  cir¬ 
cumstances  would  permit  adjustments  to  the 
pricing  mechanism  contained  In  the  Energy 
Policy  and  Conservation  Act  to  give  needed 
additional  Incentives  ior  the  application  of 
high-cost  enhancement  techniques  which 
today  are  not  economical  •  •  *. 

•  •  •  the  conference  substitute  .seeks  to 
obtain  the  object^e  of  providing  additional 
price  Incentives  for  high-cost  enhancement 
techniques  by  equipping  the  Administrator 
with  greater  flexibility  to  provide  for  such  In¬ 
centives  within  the  framework  of  the  existing 
price  regulatory  structure.  In  so  doing,  the 
conferees  seek  to  maintain  the  integrity  of 
the  pricing  policies  contained  in  the  Energy 
Policy  and  Conservation  Act  while  at  the 
same  time  providing  the  President  with  the 
means  of  targeting  additional  price  incen¬ 
tives  to  those  extraordinary  and  high-cost 
enhancement  techniques  commonly  associ¬ 
ated  with  tertiary  applications  which  are  tm- 
economlcai  under  today’s  pricing  regimen. 
Accordingly,  the  conference  substitute  re¬ 
moves  the  3  percent  limitation  on  production 
Incentive  adjustments  to  afford  the  President 
a  greater  flexibility  to  respond  to  an  improv¬ 
ing  economy  by  giving  greater  price  incen¬ 


tives  to  optimlne  domestic  production.  The 
conferees  have  identified,  as  matter  of  high 
priority,  correction  at  gravity  differential 
problems  in  the  eurr^it  price  regulatory 
mechanism  and  the  creation  of  additional 
price  incentives  for  the  application  of  bona 
fide  tertiary  enhancement  techniques.'  Thus, 
the  President  is  directed,  taking  into  consid¬ 
eration  the  greater  Sexlbillty  as  attends  the 
removal  of  the  3  percent  limitation,  to 
amend  the  regulation  which  pertains  to  the 
price  domestic  crude  oil  at  the  earliest 
practicable  time  to  provide  for  these  Congres- 
slonally  identified  priorities.  (Sen.  Rep.  No 
94-1119,  94th  Cong  ,  2nd  Sess,  71  (1976).) 

It  was  also  imderstood  that,  in  view  of 
the  increased  authority  for  adjustments 
in  the  composite  price  conferred  by 
ECPA,  the  FEA  would  not.  prior  to 
March  15,  1977,  submit  for  Con¬ 

gressional  review  any  action  propos¬ 
ing  an  increase  in  the  ccniiposite 
price  in  excess  of  10  percent.  (See 
Sen.  Rep.  No.  94-1119,  supra,  at  72.)  Ac- 
(xirdingly,  the  propo.sed  incentives  are 
intended  to  be  accomplished  within  the 
..  10  percent  limitation. 

In  the  meantime,  collection  of  actual 
first  sale  price  data  indicates  that  the 
actual  weighted  average  first  sale  price 
of  domestic  crude  oil  has  exceeded  the 
ECPA  limitations  on  that  price.  Accord¬ 
ingly,  FEIA  on  July  6,  1976,  discontinued 
the  gradual  monthly  increases  in  lower 
tier  and  upper  tier  crude  oil  ceiling  prices. 
See  41  FR  27730,  July  6,  1976. 

The  suspension  on  increases  was  con¬ 
tinued  on  September  3,  1976  (41  FR 
37311),  and  again  on  November  30,  1976 
(41  FR  53333,  December  6,  1976) ,  pend¬ 
ing  further  corrective  action  to  bring 
actual  weighted  average  prices  of  do¬ 
mestic  crude  oil  in  line  with  the  statu¬ 
tory  composite  price  requirements.  In 
addition,  in  view  of  the  current  situation 
in  which  it  appears  that  actual  weighted 
average  prices  continue  to  be  in  excess  of 
the  statutory  composite  price  (as  ad¬ 
justed),  the  FEA  on  December  31,  1976 
further  continued  the  suspension  on  in¬ 
creases  for  lower  tier  crude  oil  and  re¬ 
duced  ceiling  prices  for  upper  tier  crude 
oil  by  20  cents  per  barrel,  both  actions  to 
continue  through  March  1977  pending 
the  outcome  of  a  full  review  by  Congress 
of  the  operation  of  the  crude  oil  pricing 
limitations  of  the  EPAA.  As  stated  in  the 
Notice  announcing  such  actions  (42  FR 
1456,  January  7,  1977) ,  if  no  changes  in 
current  limitations  on  crude  oil  prices 
were  to  result  from  such  Congressional 
review,  a  further  extension  of  the  price 
levels  established  in  the  December  31 
Notice  through  July  1977  would  result, 
based  on  current  projections,  in  the  elim¬ 
ination  of  overages  of  actual  weighted 
average  prices  above  the  statutory  com¬ 
posite  price  level. 

'  The  conferees  wish  to  emphasis  that  the 
use  of  the  term  tertiary  is  Intended  to  refer 
to  techniques  of  a  generic  class.  It  is  not  in¬ 
tended,  In  a  chronological  sense,  to  Imply 
that  traditional  secondary  applications  must 
first  be  exhausted  before  use  of  these  high 
cost  and  extraordinary  enhancement  tech¬ 
niques  could  qualify  for  additional  price 
Incentives. 


Ill  Findings  Concerning  Composite 

Price  Adjustments  To  Provide  Pro¬ 
duction  Incentives  and  Increases  in 

the  Price  of  “Old”  CTrude  Oil 

A.  composite  price  adjustment 

Section  8(d)  of  the  EPAA  provides  that 
an  adjustment  to  the  composite  price  as 
a  production  incentive  may  be  made  only 
upon  a  finding  that  the  adjustment 

•  *  •  is  likely  to  provide  positive  incentive 
for — 

(A)  The  discovery  or  development  of  high 
cost  and  high  risk  properties  (Including  new 
wildcat  properties,  and  properties  located  on 
the  Outer  Continental  Shelf,  properties  lo¬ 
cated  north  of  the  Arctic  Circle,  deep  weU« 
and  deep  horizons  In  onshore  or  offshore 
properties,  and  properties  operated  by  Inde¬ 
pendent  producers) ; 

(B)  The  application  of  enhanced  recovery 
techniques  to  producing  properties  to  obtain 
a  level  of  production  higher  than  would 
otherwise  occur  from  those  properties  but  for 
such  adjustment;  or 

(C)  Sustaining  production  from  marginal 
wells,  IncUiding  production  from  stripper 
wells. 

In  the  Notice  adopting  the  second 
stage  amendments  to  provide  for  gradual 
increases  in  the  composite  price,  the  FEA 
found  that  use  of  the  full  price  adjust¬ 
ment  as  a  production  incentive  (then 
limited  to  3  percent)  was  likely  to  pro¬ 
vide  positive  incentive  for  (1)  the  devel¬ 
opment  of  high  cost/high  risk  properties 

(2)  the  application  of  enhanced  recovery 
techniques  to  producing  properties  to  ob¬ 
tain  a  level  of  production  higher  than 
would  (Kcur  from  such  properties  In  the 
absence  of  that  price  adjustment,  and 

(3)  sustaining  production  from  marginal 
wells,  including  stripper  wells. 

FEA  made  the  following  findings  con¬ 
cerning  crude  oil  prices:  (1)  the  upper 
tier  price  level  provides  an  important 
Incentive  for  producers  operating  prop¬ 
erties  producing  crude  oil  below  the  base 
production  control  level  (“BPCTi”)  to 
undertake  enhanced  recovery  program.^ 
and  for  the  development  of  new  oil- 
producing  properties;  (2)  there  would  be 
an  inevitable  decline  in  the  relative  pro¬ 
portion  of  lower  tier  or  “old”  crude  oil 
to  total  production;  (3)  because  the  ad¬ 
justed  statutory  composite  price  limita¬ 
tion  applies  to  the  weighted  average  of 
the  two  tier  levels,  the  decline  In  the 
proportion  of  lower  tier  crude  oil  would 
exert  a  significant  downward  pull  on 
upper  tier  prices;  (4)  use  of  the  maxi¬ 
mum  3  percent  production  incentive  wa.« 
necessary  to  counteract  this  downward 
pull  so  that  the  upper  tier  price  Incen¬ 
tive  would  continue  to  be  as  effective  an 
Inducement  to  enhanced  recovery  from 
existing  properties  and  as  effective  a 
stimulant  to  development  of  new  oil- 
producing  properties. 

The  PEA’S  analysis  indicated  that  the 
full  3  percent  adjustment  to  the  compo.s- 
ite  price  then  available  to  provide  a  pro¬ 
duction  incentive  would  be  required  to  be 
used  over  the  course  of  the  39-month 
program  almost  entirely  to  take  account 
of  the  impact  on  the  composite  price  of 
changes  In  the  relative  proportions  of 
upper  and  lower  tier  crude  oil. 
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Subsequent  experience  with  the  actual 
weighted  average  price  of  domestic  crude 
oil,  which  has  led  to  the  requirement 
tliat  the  FEA  suspend  scheduled  adjust¬ 
ments  in  the  ceiling  prices  of  such  crude 
oil  since  July  1976  at  least  through 
March  1977  and  has  further  required  a 
20  cent-per-barrel  reduction  in  the  prices 
of  upper  tier  crude  oil  for  the  months  of 
January  through  March  of  1977,  confirms 
the  FEA’s  findings  regarding  the  need 
to  use  the  full  production  incentive  ad¬ 
justment.  It  also  demonstrates  that, 
without  further  adjustment  to  the  com¬ 
posite  price,  it  will  be  difiBcult  to  main¬ 
tain  existing  incentives  for  present  do¬ 
mestic  production  of  crude  oil  and  im¬ 
possible  to  provide  further  price  incen¬ 
tives  for  additional  domestic  production 
of  crude  oil.  Since  inflation  continues  to 
erode  the  current  real  prices  of  both 
upper  and  lower  tier  crude  oil,  and  in 
view  of  the  recent  20  cent  per  barrel 
reduction  in  ceiling  prices  for  upper  tier 
crude  on.  title  Incentives  even  for  main¬ 
taining  current  production  are  diminish¬ 
ing. 

Since  August  14,  1976,  the  effective 
date  of  section  122  of  ECPA,  the  FEA  has 
taken  action  to  redefine  and  clarify  the 
concept  of  “property,”  upon  which  BPCL 
determinations  are  bas^  (41  FR  36172, 
August  26.  1976),  to  adjust  gravity  price 
differentials  with  respect  to  heavy  Cali¬ 
fornia  and  Alaska  crude  oil  (41  TO  48324, 
November  3, 1976 » ,  and  to  implement  the 
exemption  for  stripper  well  crude  oil 
mandated  by  EC7PA  section  121,  includ¬ 
ing  a  redefinition  of  qualifying  “stripper 
well  property”  (41  FTl  48319,  Novem¬ 
ber  3,  1976) .  While  it  is  not  yet  possible 
to  quantify  the  precise  effects  of  these 
actions  upon  the  composite  price,  their 
combined  effect  is  to  increase  the  actual 
weighted  average  price  of  domestic ' 
crude  oil.  (The  above-discussed  meas¬ 
ures  regarding  extensicm  of  the  suspen¬ 
sion  on  price  increases  and  reduction  of 
upper  tier  prices  are,  however,  intended 
to  account  for  these  effects  insofar  as 
they  are  reflected  in  actual  weighted 
average  prices  contained  in  data  pres¬ 
ently  available  to  the  FEA.  The  scope 
and  duration  of  these  corrective  meas¬ 
ures  are  based  upon  full  use  of  the  addi¬ 
tional  production  incentive  adjustments 
made  available  by  ECPA.)  The  PEA  also 
currently  estimates  that  the  effect  upon 
the  composite  price  of  the  incentives 
proposed  herein  for  tertiary  enhanced 
recovery  projects  will  be  as  follows; 


Year ;  ,  Percent 

1976  ' _  0.  0 

1977  . . 0.3 

1978  _ _ _  0.9 

1979  _ _ -  1-2 


ECTPA  section  122  removed  the  specific 
3  percent  limitation  on  composite  price 
adjustments  for  production  incentives, 
effective  August  14,  1976.  In  so  doing,  it 
made  available  as  a  production  incentive 
an  amount  which  varies  inversely  with 
the  rate  of  inflation  frwn  quarter  to 
quarter.  That  is.  the  amount  available 
as  a  production  incentive  is  the  differ¬ 
ence  between  the  10  percent  overall  lim¬ 
itation  and  the  rate  of  inflation  as  meas¬ 
ured  by  the  “adjusted  ONP  deflator” 


provided  for  in  EPAA  section  8(d>  (2) . 
Applying  the  rate  of  Inflatioa  as  meas¬ 
ured  by  the  adjusted  GNP  deflator  for 
the  second  quarter  (tf  cal^dar  year  1976 
(5.1  percent) .  the  amount  of  the  produc¬ 
tion  Incentive  permitted  under  the 
amended  section  8  of  the  EPAA  since 
August  14,  1976,  has  been  4.9  percent,  or 
1.9  percentage  points  greater  than  the  3 
percent  limitation  oti  adjustments  as  a 
production  incentive  which  applied  when 
the  second  stage  EPCA  amendments  were 
adopted. 

Section  122  of  the  E(DPA  directs  that, 
in  view  of  the  increased  flexibility  to  pro¬ 
vide  production  incentives,  the  PEA 
should  proceed  to  implement  adjust¬ 
ments  to  gravity  price  differentials  and 
establish  incentives  for  application  of 
tertiary  enhanced  recovery  techniques. 
As  discussed  above,  appropriate  gravity 
differential  action  has  been  taken,  and 
by  this  Notice  the  FEA  is  proposing  to 
implement  the  tertiary  recovery  incen¬ 
tive.  However,  the  FEA’s  authority  to  ad¬ 
just  the  composite  price  is  not  limited 
exclusively  to  providing  fw  these  parti¬ 
cular  incentives,  but  may  be  aiH>lied  to 
EHTOvide  production  incentives  generally. 
The  PEA  accordingly  proposes  to  find 
that  the  above  considerations,  and  the 
same  factors  which  led  it  in  the  second 
stage  EPCA  proceedings  to  ccmclude  that 
use  w'as  require  of  the  full  3  percent 
production  incentive  then  available,  just¬ 
ify  application  of  the  full  production  in¬ 
centive  made  available  by  ECPA  begin¬ 
ning  as  of  August  14,  1976,  the  effective 
date  of  secticm  122  of  EPCA.  This  find¬ 
ing  would  be  applicable  to  the  continued 
use  in  the  future  of  the  full  production 
incentive,  as  it  may  vary  from  time  to 
time  depending  upon  the  rate  of  infla¬ 
tion. 

The  basis  for  the  above  findings  and 
actions  appears  not  only  in  the  text  of 
the  EPAA.  as  amended  by  ECPA.  Imt  also 
in  the  legislative  history  of  the  ECPA. 
During  consideration  of  the  conference 
r^ort  cm  the  amended  bill  which  sub¬ 
sequently  became  enacted  as  the  ECPA. 
Representative  Broam  engaged  in  the 
following  colloquy  witli  Representative 
Dingell.  Chairman  of  the  House  Inter¬ 
state  Commerce  Subcommittee  on  Ener¬ 
gy  and  Power  and  an  ECPA  conferee: 

Mr.  BaowN  of  Ohio.  Mr.  Speaker.  I  rise  to 
engage  the  chairman  of  the  subcommittee  in 
a  coiloquy  with  reference  to  this  legislation. 

Section  122  of  this  act  deletes  the  3  percent 
limitation  of  the  Energy  Policy  and  Conser¬ 
vation  Act  on  crude  oU  price  adjustments  as 
a  production  incentive.  Under  this  amend¬ 
ment  to  EPCA.  the  President  may  specify  a 
fixed  percentage  figure  as  the  production  in¬ 
centive — which,  when  added  to  the  rate  of 
infiation,  is  of  course  subject  to  the  overall 
limitation  of  10  percent  contained  in  existing 
law.  In  the  alternative,  he  may  specify  merely 
that  the  difference  between  10  percent — or 
some  other  percentage  less  than  10  percent — 
and  the  rate  ot  inflation  is  the  production 
incentive,  thus  creating  a  flexible  Incentive 
that  varies  Inversely  with  the  rate  of  infla¬ 
tion. 

Section  8(d)  (3)  specifies  certain  findings 
which  must  be  made  before  price  adjust¬ 
ments  as  a  production  incentive  may  be 
made.  The  President,  of  course,  would  be  re¬ 
quired  to  support  an  alteration  <rf  the  pro¬ 
duction  incentive  with  initial  findings.  The 


conferees  did  not  intend,  however,  that 
thereafter  any  new  or  additional  findings 
tinder  section  8(d)  (3)  be  required  each  time 
the  amount  the  percentage  price  adjust¬ 
ment.  which  la  poinltted  as  a  production 
Incentive,  changes  automatically  because  of 
a  change  in  the  rate  of  inflation.  Is  my  un¬ 
derstanding  in  this  regard  correct? 

Mr.  Dingell.  If  the  gentleman  will  yield, 
yes.  That  is  correct. 

Mr.  Brown  of  Ohio.  Section  122  adds  a 
new  subsection  (j)  to  section  8  of  the  Emer¬ 
gency  Petroleum  Allocation  Act  of  1973, 
which  directs  the  President  to  use  the  greater 
flexibility  with  respect  to  crude  oil  prlce.s 
which  is  afforded  by  section  122  to  provide 
additional  price  incentives  for  tertiary  en¬ 
hanced  recovery  techniques  and  to  provide 
for  certain  adjustments  of  differentials  in 
crude  oil  ceiling  prices  attributable  to  gravity 
differentials.  Am  I  correct  in  stating  that  the 
two  listed  objectives  are  not  the  exclusive 
purposes  for  which  the  added  |»'icing  flex¬ 
ibility  may  be  used  by  the  President,  and 
that  the  President’s  use  of  this  added  flex¬ 
ibility  is  not  limited  except  to  the  extent 
that  the  priority  objectives  specified  by  sec¬ 
tion  122  must  be  met? 

Mr.  Dingell.  This  Is  a  correct  statement 
of  the  meaning  of  that  provision.  ( 122  Cong 
Rec.  H8582-83  (daily  ed.  August  10,  1976).) 

As  in  the  case  of  the  second  stage  EPCA 
proceedings,  the  FEA  proposes  to  imple¬ 
ment  section  122  of  ECPA  in  a  manner 
intended  to  provide  to  producers  the 
greatest  degree  of  timeliness  and  cer¬ 
tainty  with  respect  to  future  price  levels 
as  is  possible  under  the  constraints  of  the 
pricing  policies  of  •  the  EPAA.  as 
amended,  in  order  to  stimulate  overall 
domestic  crude  oil  production  to  the 
maximum  extent  possible.  The  effects  of 
particular  regulatory  actions  and  of 
variable  factors  which  are  not  subject 
to  FTLA  control  upon  overall  price  levels 
cannot  be  precisely  known  in  advance, 
so  that  it  is  impossible  to  provide  abso¬ 
lute  assurance  of  future  price  levels. 
However,  use  of  the  full  production  in¬ 
centive,  effective  August  14,  1976,  and 
continued  implementation  of  the  full 
production  incentive  as  it  may  change 
from  quarter  to  quarter  depending  upon 
the  rate  of  inflation,  should  help  to  re¬ 
lieve  the  downward  pressures  on  current 
price  ceilings  and  thus  provide  needed 
additional  incentives  to  maintaining 
current  production,  as  well  as  promote 
efforts  to  increase  domestic  crude  oil 
production  through  tertiary  enhanced 
recovery  techniques  and  other  activities 
identified  in  EPCA  and  the  YEA's  second 
stage  EPCA  rulemaking. 

B.  INCENTIVE  FOR  THE  APPLICATION  OF  TER¬ 
TIARY  ENHANCED  RECOVERY  TECHNIQUES 

Based  upon  the  foregoing  considera¬ 
tions.  the  FEA  believes  that  use  of  the 
increased  pricing  ^flexibility  afforded  by 
the  removal  of  the  3  percent  limitation 
on  adjustments  to  the  composite  price 
as  a  production  incentive  to  implem^t 
this  proposal  to  provide  for  a  tertiary 
enhanced  recovery  incentive,  as  de¬ 
scribed  in  Section  V.,  below,  is  likely  to 
provide  positive  incentives  for  the  appli¬ 
cation  of  enhanced  recovery  techniques 
to  obtain  a  level  of  production  hl^er 
than  would  otherwise  occur  in  the  ab¬ 
sence  of  such  Incentives.  The  FEA  pro¬ 
poses  to  so  find. 
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In  addition  to  the  general  nndings  re¬ 
quired  by  EPAA  section  8(d  > .  EPAA  sec¬ 
tion  8(b)(2)  provides  that  an  amend¬ 
ment  to  the  MandaU»7  Petroleum  Price 
Regulations  which  would  increase  the 
price  of  "old”  crude  oil  from  any  proper¬ 
ties  may  not  be  made,  imless  it  is  found 
that  the  am^dment 

(A)  Will  give  positive  incentives  for 
(i)  enhanced  recovery  techniques,  or  (ii) 
deep  horizon  development,  for  such  prop¬ 
erties:  or 

(B)  Is  necessary  to  take  into  account 
declining  production  from  such  proper¬ 
ties,  and 

(C)  Is  likely  to  result  in  a  level  of  pro¬ 
duction  from  such  properties  beyond 
that  which  would  otherwise  occur  if  no 
such  amendment  were  made. 

The  proposed  incentive  for  tertiary 
enhanced  recovery  would  be  applicable  to 
properties  producing  lower  tier,  or  “old” 
crude  oil.  as  well  as  to  properties  pro¬ 
ducing  upper  tier  crude  oil.  On  the  basis 
of  the  same  considerations  upon  which 
the  FEA  proposes  to  make  its  findings 
concerning  the  production  incentive 
price  adjustment  under  EPAA  section 
8(d),  it  proposes  also  to  find  imder 
EPAA  section  8(b)  (2)  that  any  increase 
in  the  price  of  "bid”  crude  oil  which 
would  result  imder  this  tertiary  en¬ 
hanced  recovery  incentive  proposal  will 
give  positive  incentives  for  enhanced  re¬ 
covery  techniques  and  is  likely  to  result 
in  a  level  of  production  beyond  that 
which  would  occiu  in  the  absence  of  the 
proposed  amendments. 

IV.  The  Need  for  Tertiary  Enhanced 
Recovery  Incentives 

The  Notice  commencing  the  third 
stage  EPCA  proceeding  took  note  of  the 
major  findings  of  a  recently  completed 
study  imdertaken  for  the  FEA  (the/'Le- 
win  Study”)  concerning  the  potent!^  for 
and  factors  bearing  upon  the  apiplication 
of  tertiary  recovery  techniques.  It  was 
noted  that: 

Among  the  major  findings  of  the  study, 
which  included  a  detailed  analysis  of  the 
246  reservoirs  in  175  fields,  are  that  in  the 
three  states  studied : 

43.3  blUion  barrels  of  crude  oU  are  tech¬ 
nically  recoverable  through  the  year  2000,  by 
tertiary  recovery; 

Price  strongly  afiects  the  amount  of  crude 
oil  that  could  be  recovered  through  terti¬ 
ary  recovery,  with  upper  tier  prices  (main¬ 
tained  in  real  terms)  reducing  potential  ter¬ 
tiary  recovery  reserves  from  43.3  billion  bar¬ 
rels  to  30.5  biUlon  barrds;  and  lower  tier 
prices  (maintained  in  real  terms)  reducing 
that  amount  to  5.2  billion  barrels; 

Failure  to  adjust  lower  tier  and  upper  tier 
prices  for  inflation  would  result  in  fvuther 
loss  of  potential  tertiary  reserves;  and 

Considerable  amounts  of  tertiary  produc¬ 
tion  can  be  realized — as  much  as  .4  to  .7 
million  barrels  per  day  by  1980,  I  to  2  million 
barrels  per  day  by  1985,  and  up  to  3  million 
barrels  per  day  by  1990. 

While  several  comments  suggested  that 
the  study  may  be  ovMiy  optimistic  in  re¬ 
gard  to  the  potential  Ttriume  of  crude  oil 
producible  from  tertiary  techniques 
within  the  time  period  covered,  there  was 
substantial  consoisus  regarding  the 
pr(H>ositi(M3s  that;  (1)  There  are  substan¬ 
tial  stores  of  crude  oil  In  place  which 


could  be  recovered  with  the  application 
of  high -cost  tertiary  recovery  tedmiques, 
ana  which  cannot  be  recovered  other¬ 
wise;  (2)  the  investment  required  to 
apply  such  tertiary  recovery  techniques 
is  substantial,  smd  entails  a  higdi  risk  of 
failure;  (3)  the  decision  to  invest  in  such 
techniques  is  in  large  measure  a  function 
of  crude  oil  prices,  as  affecting  potential 
return  on  investment  made;  (4)  there¬ 
fore,  adequate  price  incentives  fw  such 
investment  are  required:  (5)  the  present 
regulations  do  not  provide  adequate  in¬ 
centives  to  apply  such  techniques:  and 
(6»  additional  incentives  are  therefore 
needed.  As  previously  noted,  in  making 
the  encouragement  of  tertiary  recovery 
techniques  a  matter  of  “high  priority,” 
Congress  as  well  has  recognized  the  great 
potential  for  tertiary  recovery  techniques 
and  the  need  for  additional  incentives  to 
stimulate  domestic  production  through 
the  use  of  such  techniques.  '  , 

The  PEA  is  continuing  to  analyze  and 
up-date  the  Lewin  Study,  and  to  analyze 
various  other  quantitative  estimates  of 
the  amount  of  additional  crude  oil  pro¬ 
duction  which  can  be  projected  from  the 
provision  of  incentives  to  encourage  ter¬ 
tiary  enhanced  recovery  projects.  Re¬ 
vised  estimates  of  the  amounte  of  addi¬ 
tional  production  will  be  provided  in  the 
near  future,  when  available.  However, 
the  PEA  believes  that  the  major  findings 
of  the  Lewin  Study  continue  to  be  gen¬ 
erally  and  qualitatively  valid.  It  cur¬ 
rently  estimates  that.  If  timely  actlwi  is 
taken  to  provide  an  incentive  for  such 
production,  it  could  result  in  additional 
tertiai-y  production  of  as  much  as  300,000 
barrels  per  day  by  1979,  and  substantially 
more  in  the  ensuing  decade. 

The  FT:a  recognizes  that  there  are 
substantial  lead  times  involved  in  apply¬ 
ing  tertiary  recovery  techniques, 
amounting  to  from  one  to  three  years, 
and  that  the  major  production  incre¬ 
ment  resulting  from  any  currently  pro¬ 
vided  incentives  will  therefore  be  realized 
after  the  expiration  date  of  the  40- 
month  control  period  provided  for  by  the 
EPCA.  From  this  f*U!t  one  non-producer 
commenter  in  the  third  stage  EPCA  pro¬ 
ceedings  argued  that  any  present  change 
to  the  regulations  is  inherently  incapable 
of  providing  any  greater  Incentive  to  en¬ 
hanced  production  than  is  now  present 
in  the  prospect  of  realizing  market  prices 
during  the  post-control  period.  However, 
PEA  is  preliminarily  of  the  view  that  a 
present  change  to  the  regulations  is  re¬ 
quired,  to;  (1)  Provide  earlier  stimulus 
to  those  projects  which  would  result  In 
incremental  production  before  the  end 
of  the  control  period;  (2)  assure  con¬ 
tinuity  of  production  on  those  properties 
whose  economic  limit  would  otherwise  be 
reached  during  the  control  period;  and 
(3)  provide  as  much  certainty  in  the  in¬ 
vestment  envlnmment  for  pnxlucers  as 
is  possible  within  the  current  strictures 
of  the  EPAA. 

The  increased  productiMi  of  crude  off 
by  the  end  of  the  contrirf  period — cur¬ 
rently  estimated  to  be  as  much  as  300.000 
barrels  per  day  by  the  end  of  that  pe¬ 
riod — Is  not  the  full  measure  of  the  crude 
oil  which  might  be  lost  in  the  absence  of 


cui'rent  action  to  provide  an  incentive.  If 
such  an  incentive  is  not  provided,  pro¬ 
ducers  might  abandon  those  properties 
which  would  become  uneconmnlc  (under 
the  presmt  pricing  ccmstralnts)  during 
the  control  period,  even  though  substan¬ 
tial  additional  production  through  the 
application  of  tertiary  enhanced  recov¬ 
ery  techniques  would  be  technically  fea¬ 
sible.  If  such  abandonment  were  to  occur, 
or  if  application  of  such  techniques  were 
otherwise  to  be  pxistponed  beyond  a  time 
at  which  producers  could  take  advTUitage 
of  the  ecctfiomies  of  existing  productum. 
the  result  might  be  that  such  techniques 
would  never  be  applied  to  recover  the 
additional  crude  oil  in  place,  even  at 
post-control  period  market  prices.  This  is 
because,  as  noted  in  the  Lewin  Study, 
even  maihet  prices  may  not  be  sufficient 
to  justify  the  high  start-up  costs  of  re¬ 
commencing  full-scale  operatiMis  on 
properties  on  which  production  has  been 
discontinued.  Such  start-up  costs  can 
frequently  be  avoided  or  minimized  if 
tertiary  enhanced  recovMy  techniques 
are  ai^lied  before  primary  and/or  sec¬ 
ondary  recovery  methods  are  terminated. 
Thus,  the  projected  long-term  enhance¬ 
ment  of  domestic  crude  oil  production  as 
a  result  of  tertiary  recovery  techniques  is 
in  part  dependent  upon  maintaining  con¬ 
tinuity  of  productiOTi  from  properties 
which  might  othera’lse  become  uneco¬ 
nomic  during  the  control  period. 

The  legislative  history  of  section  122  of 
the  EX^PA  Indicates  that  Congress  recog¬ 
nized  that  current  incentives  are  neces- 
sar>’  to  prevent  premature  abandonment 
of  properties  which  might  otherwise  be¬ 
come  imeconomical  under  the  current 
regulatory  regime.  In  debate  upon  the 
“Montoya  Amendment”  (siffisequently 
modified  to  become  section  122  of  ECPA> , 
Senator  Domenlci  stated  as  follows: 

The  technology  ot  secondary  and  tertiary 
recovery,  although  it  Is  new  in  the  sense  that 
you  are  recovering  oil  that  you  would  not 
otherwise  get,  everyone  ought  to  know  that 
basically  lengthy  delays  In  applying  It  can 
cause  an  abandonment  ot  the  wells  and  the 
fields  that  you  would  have  applied  secondary 
and  t«tlary  recovery  methods  to. 

It  is  not  as  U  we  can  wait  15  years  and  do 
it.  The  fact  is  that  the  wells  that  are  now 
running  dry  but  are  in  place  are  actually 
to  be  used  in  the  Injection  of  chemicals  and 
water  into  those  pools  and  fields,  so  delays 
can  indeed  cause  abandonment  or,  looking 
down  the  road,  can  cause  extremely  high  new 
opening  costs  to  get  into  these  fi^ds  with 
secondary  and  t^iary  recovery  processes. 

The  intelligent  thing  is  to  let  them  use 
these  as  the  po<d  begins  to  dry  and,  as  that 
well  Is  an  active  one.  to  put  In  the  chemicals 
or  use  the  water  Injection  process,  and  we 
just  want  to  maximize  that  opportunity  dur¬ 
ing  the  next  10  years  as  we  move  frMn  a  com¬ 
posite  price  to  an  open  market. 

In  that  period  we  could  indeed  lose  mil- 
Uons  of  dollars,  mUUons  of  barrels,  and  <h>- 
portunltles  would  literally  go  down  the  drain. 
(122  Cong.  Rec.  S9516  (dally  ed.  June  16. 
1976).) 

That  this  perception  was  shared  by  tlie 
conferees  is  evidenced  by  the  portions  of 
the  Conference  Report  on  ECPA  quoted 
in  section  II.,  above.  The  conferees  im- 
derstood  that  "tertiary”  techniques 
meant  extraordinary  and  high-cost 
technologies,  and  specifically  recognized 
that  such  techniques  might  be  applied 
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before  traditional  secondary  applications 
were  exhausted. 

Finally,  the  FEA  believes  that  it  is  im¬ 
portant  to  facilitate  current  investment 
in  future  production  to  the  maximum  ex¬ 
tent,  and  that  providing  in  the  current 
regulations  for  such  incentives  will 
promote  a  degree  of  stability  and 
certainty  in  the  investment  environment. 
In  tlie  third  stage  EPCA  proceeding,  as 
in  the  case  of  other  proceedings,  the  FEA 
received  numerous  comments  to  the 
effect  that  increased  investment  in  pro¬ 
duction  is  significantly  discouraged  by 
the  uncertainty  surrounding  the  future 
course  of  regulation,  which  tends  to  pro¬ 
mote  a  “wait-and-see”  attitude.  These 
apprehensions  are  also  reported  in  the 
Lewin  Study.  Although  FEA  cannot  pro¬ 
vide  absolute  assurance  against  subse¬ 
quent  modifications,  the  regulatory 
treatment  of  tertiary  recovery  proposed 
herein  signifies  recognition  by  the  Con¬ 
gress  and  the  FEA  of  the  importance  of 
such  techniques,  and  should  therefore 
provide  as  much  certainty  and  stability 
in  the  investment  environment  as  is  now 
possible. 

Comment  No.  1.  FEA  solicits  com¬ 
ments  upon  the  foregoing  general  con- 
•siderations  which  support  this  proposal, 
and  upon  the  particular  amendments 
and  alternatives  discussed  in  section  V. 
To  the  extent  possible,  quantified  esti¬ 
mates  should  be  provided  with  respect  to 
potential  tertiary  recovery  projects  of: 
(1)  The  amount  of  additional  crude  oil 
which  would  be  produced  through  the 
use  of  tertiary  enhanced  recovery  tech¬ 
niques  under  the  proposed  amendments 
and  under  the  various  alternatives;  (2) 
the  timing  of  tire  production  response 
under  the  proposed  amendments  and  un¬ 
der  the  various  alternatives,  in  volumes 
per  year  through  1980  and  in  five-year 
increments  from  1980  through  1990;  and 
(3)  the  extent  to  which  such  additional 
crude  oil  would  otherwise  be  lower  tier 
oil,  and  the  extent  to  which  it  would 
otherwise  be  upper  tier  oil  under  cur¬ 
rent  concepts  governing  the  manner  in 
which  such  quantities  are  determined. 

In  connection  with  the  foregoing,  the 
PEA  requests  that  commenters  bear  in 
mind  and  take  account  of  the  effects 
upon  them  of  the  recent  actions  regard¬ 
ing:  (1)  The  redefinition  of  the  term 
“property,”  noted  in  Section  in.  A., 
above;  and  (2)  the  exemption  of  first 
.sales  of  stripper  well  crude  oil  from  price 
controls,  which  permits  such  oil  to^ell 
at  unregulated  market  prices  <41  FR 
48319,  November  3,  1976). 

To  some  extent,  these  actions  may  ac¬ 
complish  the  same  result  as  would  be 
accomplished  under  the  proposal  or  one 
or  more  of  the  alternatives  being  con¬ 
sidered  in  this  Notice.  For  example,  crude 
oil  which  qualifies  as  “stripper  well  crude 
oil”  could  receive  a  market  price  regard¬ 
less  of  whether  it  is  produced  as  a  result 
of  a  qualifying  tertiary  enhanced  recov¬ 
ery  project.  For  another  example,  if  the 
upper  tier  (as  oppo.sed  to  market)  price 
alternative  is  adopted,  that  portion  of 
former  lower  tier  crude  oil  which  now 
qualifies  as  upper  tier  crude  oil  because 
of  redefinition  of  the  term  “property” 


would  not  receive  any  additional  price 
Incentive  even  if  produced  as  a  result  of 
a  qualifying  tertliu*y  enhanced  recovery 
project.  To  the  extent  that  these  con- 
sideratiems  would  affect  the  amount  of 
additional  crude  oil  production  which 
can  be  attributed  to  the  Instant  proposal 
or  to  any  particular  alternative  being 
considered  in  this  Notice,  estimates  of 
the  production  response  to  the  proposal 
or  to  the  relevant  alternative  should  be 
reduced. 

V.  Proposed  Amendments  and 
Alternatives 

The  FEA  proposes  to  amend  the  crude 
oil  price  regulations  to  provide  for  a  new 
category  or  classification  of  domestic 
crude  oil,  which  would  be  permitted  to  be 
sold  at  market  prices.  Crude  oil  in  this 
category,  sometimes  referred  to  in  the 
ensuing  discussion  as  “tertiary  crude  oil,” 
would  be  that  crude  oil  (1)  which  is 
produced  as  a  result  of  a  qualifying  ter¬ 
tiary  recovery  project,  and  (2)  which  is 
incremental  to  (i.e.,  in  excess  of)  the 
amount  of  crude  oil  which  could  feasi¬ 
bly  have  been  produced  from  the  prop¬ 
erty  in  question  through  other  than 
qualifying  tertiary  recovery  methods. 

Two  categories  of  qualifying  tertiary 
enhanced  recovery  projects  are  proposed. 
The  use  of  certain  specified  tertiary  re¬ 
covery  techniques  would  automatically 
qualify  incremental  production  from  the 
project  to  receive  the  hicentive  price, 
provided  that  the  required  amount  of 
materials  or  processes  (as  specified  in  the 
regulations)  are  applied  in  conjunction 
with  such  techniques. 

Use  of  certain  other  specified  tertiary 
recovery  techniques  would  qualify  incre¬ 
mental  production  from  the  project  for 
the  incentive  price  only  on  a  case-by¬ 
case  basis,  after  prior  review  and  ap¬ 
proval  by  FEA.  The  basic  criteria  tmder 
which  PEA  would  determine  whether  a 
project  qualified  would  be  that  (1)  the 
project  must  be  uneconomical  in  the  ab¬ 
sence  of  the  Incentive,  and  <2)  the  proj¬ 
ect  must  Involve  a  likely  recovery  of 
specified  percentage  of  incremental  pro¬ 
duction. 

Pi’oducers  applying  either  automatic¬ 
ally  or  individually  determined  qualified 
techniques  would  be  required  to  obtain 
certification  as  to  the  amoimt  of  incre¬ 
mental  crude  oil  involved.  Crude  oil  pro¬ 
duced  as  a  result  of  a  qualifying  project 
could  not  be  sold  as  teritary  crude  oil 
unless  and  until  a  certification  with  re¬ 
spect  to  the  project  concerned  had  been 
received  from  the  appropriate  authority 
(in  most  cases  the  appropriate  state 
agency,  subject  to  FEA  review)  as  to  the 
amount  of  crude  oil  which  would  other¬ 
wise  have  been  produced  from  .the  proj¬ 
ect  in  question  by  feasible  primary  or 
secondary  recovery  techniques. 

The  Incentive  would  generally  apply 
only  to  projects  which  are  initiated  after 
the  effective  date  of  the  amendments 
adopted  in  this  proceeding,  and  to  ex¬ 
pansion  of  existing  projects  which  occur 
after  the  effective  date  of  such  amend¬ 
ments.  However,  existing  projects  may 
qualify  for  the  incentive  under  limited 
circumstances,  viz.,  if  there  has  been  a 


material  change  of  circumstances  since 
tlie  project  was  commenced  and  if  the 
project  would  be  abandoned  in  the  ab¬ 
sence  of  the  Incentive.  However,  any  such 
existing  project  would  be  required  to  ob¬ 
tain  prior  certification,  whether  or  not 
the. project  would  have  automatically 
qualified  for  the  incentive  if  it  had  been 
commenced  after  the  effective  date  of  the 
amendments. 

This  proposal  raises  a  number  of  sig¬ 
nificant  and  interrelated  Issues.  The 
principal  substantive  Issues  include:  <A) 
The  types  of  enhanced  recovery  tech¬ 
niques  which  should  qualify  for  the  spe¬ 
cial  pricing  incentive;  (B)  the  quantity 
of  crude  oU  to  which  the  special  pricing 
treatment  should  be  applied;  and  (C) 
the  measure  of  the  special  pricing  treat¬ 
ment  which  should  be  afforded  to  the 
quantities  of  crude  oil  thus  determined. 
]^lated  to  these  substantive  issues  arc 
also  significant  issues  concerning  admin¬ 
istrative  feasibility.  The  FEA’s  major  ob¬ 
jective  Is.  of  course,  to  provide  a  mean¬ 
ingful  Incentive  for  the  application  of 
tertiary  enhanced  reqovery  projects  to 
achieve  additional  domestic  crude  oil  pro¬ 
duction,  within  the  constraints  of  the 
crude  oil  pricing  policies  of  the  EPAA  a.s 
amended.  Thus,  In  the  succeeding  sub- 
sectlon.s  of  this  section  V.  The  specific 
Issues  and  possible  alternatives  are  iden¬ 
tified  for  evaluation  and  comment. 

Commenters  should  bear  in  mind  that 
the  effects  of  their  comments  with  re¬ 
spect  to  one  issue  will  vary  depending  on 
the  resolution  of  other  Issues,  and  that 
the  assumptions  regarding  these  other  Is¬ 
sues  should  therefore  be  clearly  stated. 
In  particular,  the  following  considera- 
tlons  should  be  addressed  as  fully  a.s 
possible: 

(1)  Whether  the  recommended  alter¬ 
natives  provide  the  most  practicable  and 
meanln^ul  Incentive,  within  the  limi¬ 
tations  of  the  law,  for  Increased  produc¬ 
tion  through  the  application  of  tertiary 
recovery  techniques;  (2)  whetlier  they 
would  provide  the  maximum  feasible 
degree  of  certainty  to  producers  as  to 
the  scope  of  pricing  incentive  which 
would  be  afforded;  and  (3)  whether  they 
are  administratively  feasible,  including 
considerations  of  timeliness  to  facilitate 
the  making  pf  economic  decisions  and 
related  determinations.  Finally,  as 
stated  in  section  HI.,  the  FEA  requests 
that,  insofar  as  •  possible,  commenters 
quantify  their  assessment  of  the  amoimt 
and  timing  of  additional  crude  oil  pro¬ 
duction  which  could  be  expected  to  be 
elicited  under  the  various  alternatives. 

A.  Determination  of  What  Constitutes 
a  “Tertiary  Enhanced  Recovery  Proj¬ 
ect" — 1.  Substantive  Issues. — a  Cate¬ 
gories  of  Techniques  Entitled  to  Incen¬ 
tive  Price  Treatment.  The  FEA  proposes 
two  basic  categories  of  enhanced  recov¬ 
ery  techniques  which  could  qualify  as 
“tertiary  enhanced  recovery  projects.” 
The  first  category  consists  of  the  follow¬ 
ing  techniques,  which  would  qualify  au¬ 
tomatically  as  tertiary  enhanced  recov¬ 
ery  projects  if  the  materials  or  processes 
applied  are  applied  to  the  required  ex¬ 
tent  (as  specified  in  the  proposed  regu¬ 
lations) ;  (1)  Miscible  fluid  <e.g.,  CO,, 
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LPG,  natui*al  gas.  alcohol)  dlsplaoe* 
ment;  (2)  microemuteioc.  or  mtecBar/ 
emulsion,  flooding;  (3)  in  situ  ecxntxis- 
tion;  and  (4)  steam  drive  injectton. 

The  second  category  consists  of  the 
following  techniques,  which  would  quali¬ 
fy  only  if  they  were  previoiisly  certified 
by  FEA  to  be  uneconomical  in  the  ab¬ 
sence  of  the  incentive  imder  the  particu¬ 
lar  circiunstances  of  the  project  con¬ 
cerned.  and  Mily  if  they  were  certifled  to 
be  likely  to  result  in  a  specified  incre¬ 
mental  recovery  of  crude  oil  in  place; 
(1)  Cyclic  steam  Injection;  (2)  alkaline 
(or  “caustic”)  flooding;  (3)  polymer 
augmented  waterflooding;  (4)  carbon 
dioxide  augmented  waterflooding;  (5) 
immiscible  carbon  dioxide  flooding;  and 
(6)  those  techniques  listed  in  the  first 
category,  above,  if  the  materials  or  proc¬ 
esses  applied  were  not  to  be  applied  to 
the  specified  extent  required  for  auto¬ 
matic  qualification. 

The  broad  standards  under  which 
FEA  would  make  its  determinations  con¬ 
cerning  this  secOTid  category  of  tech¬ 
niques  would  be:  (1)  That  the  project 
must  be  likely  to  result  in  a  recovery  of 
at  least  an  additional  5  percent  of  the 
original  crude  oil  in  place,  over  and 
above  that  which  would  be  recovered  as 
a  result  of  primary  or  any  feasible  sec¬ 
ondary  techniques;  and  (2)  that  the 
project  could  not.  as  a  matter  of  sound 
economics,  reasonably  be  expected  to  be 
pursued  in  the  absence  of  the  incentives 
provided  for  tertiary  crude  oil. 

The  FEA  is  also  considering  a  basic 
variation  of  tliis  proposal,  under  which 
first  category  techniques  would  ccwitinue 
to  qualify  automatically;  and  second 
category  techniques  would  qualify  auto¬ 
matically  for  purposes  of  receiving  up¬ 
per  tier  prices,  but  would  require  cer¬ 
tification  if  the  producer  sought  to  ob¬ 
tain  market  prices. 

The  first  category  of  techniques  are 
proposed  automatically  to  qualify  on  the 
basis  of  the  FEA’s  tentative  conclusion 
that  such  techniques  are,  as  a  class, 
properly  characterized  as  involving  “ex¬ 
traordinary  and  high  cost  enhancement 
technologies  of  a  type  associated  with 
tertiary  applications"  which  “would  be 
imeconomical  without  additional  price 
incentives,”  within  the  intendment  of 
EPAA  section  8(j)  iECPA  section  122). 
Of  course,  this  determination  assumes 
that  the  materials  and  processes  associ¬ 
ated  with  these  “first  category"  tech¬ 
niques  are  in  fact  applied  to  a  substan¬ 
tial  extent.  Thus  the  “definitions” 
paragraph  of  the  proposed  regulation 
provides  that  the  materials  or-processes 
must  be  applied  to  a  specified  extent  in 
order  for  these  techniques  to  qualify  au¬ 
tomatically  (Le.,  without  certification) 
for  the  incentive.  The  second  category 
of  techniques  are  those  which  are  gen- 
eraliy  regarded  as  tertiary  applications, 
but  which  FEA  has  tentatively  concluded 
cannot  as  a  class  be  generally  consid¬ 
ered  as  uneconomical  under  the  present 
regulatory  provisions.  However,  provi¬ 
sion  is  made  for  certification  of  these 
techniques  as  “tertiary  enhanced  recov¬ 
ery  projects”  eligible  for  additional  in¬ 
centives,  in  those  circumstances  in  which 


there  is  a  likelihood  of  significant  in¬ 
cremental  production  and  where  the  ap¬ 
plication  of  such  techniques  could  not 
reasonably  be  expected  to  be  undertaken 
in  Uie  absence  of  the  additional  incen¬ 
tives,  i.e.,  where  it  is  shown  that  in  fact 
they  “would  be  imeconomical  without’ 
additional  price  incentives.” 

It  should  be  noted  that  even  though 
a  certain  technique  may  qualify  auto¬ 
matically  as  a  “tertiary  enhanced  re¬ 
covery  project.”  certification  concerning 
the  amount  of  incremental  oil  that 
could  be  derived  from  the  project  would 
be  required  for  all  projects.  (This  aspect 
of  the  proposal  Is  discussed  in  more  de¬ 
tail  in  section  V.B.)  The  existence  of 
this  requirement  might  suggest  that 
there  is  no  substantial  purpose  to  be 
served  by  permitting  any  technique  to 
qualify  automatically,  since  all  proposed 
projects  might  be  reviewed  in  their  en¬ 
tirety  dui'ing  the  process  of  determin¬ 
ing  the  amount  of  incremental  crude  oil 
to  be  certified.  However,  the  FEA  Is  pre¬ 
liminarily  of  the  view  that  adoptlcm  of 
certain  “automatic  qualification”  criteria 
would  avoid  the  necessity  to  undertake 
detailed  and  time-consuming  economic 
analyses,  in  addition  to  analysis  concern¬ 
ing  the  amounts  of  incremental  crude 
oil  which  could  be  produced,  in  those 
cases  in  which  it  can  be  said  as  a  rule 
that  the  techniques  are  clearly  high 
cost  and  uneconomical.  This  would  in 
turn  facilitate  earlier  decisions  and  pro¬ 
mote  the  earlier  implementation  of  such 
projects.  (However,  because  these  auto¬ 
matically  qualifying  or  “first  category” 
tecluiiques  would  not  be  subject  to  eco¬ 
nomic  review  on  a  case-by-case  basis, 
the  number  and  kinds  of  techniques 
which  are  assigned  to  this  category,  and 
the  establishment  of  quantitative  re- 
quhements  regarding  the  extent  to  which 
the  materials  and  processes  must  be 
applied  in  order  for  these  techniques  to 
receive  automatic  qualification,  are  in¬ 
tended  to  be  conservative.) 

Comment  No.  2.  The  FEA  requests 
comments  upon  the  foregoing  Issue  of 
automatic  qualification,  and  particularly 
whether  its  identification  o£  “auto¬ 
matic”  techniques  and  and  establishment 
of  the  specific  quantitative  requlrem^ts 
regarding  the  extent  to  which  processes 
and  materials  must  be  applied  in  order  to 
qualify  automatically  are  both  realistic 
and  at  the  same  time  sufficiently  con¬ 
servative  to  preclude  the  automatic  quali¬ 
fication  of  techniques  which  are  generally 
eccmomical  under  present  conditions.  In 
this  connection,  an  alternative  would  be 
simply  to  describe  the  techniques  which 
may  constitute  “tertiary  enhanced  re¬ 
covery  techniques,”  without  providing 
any  autmnatically  qualifying  techniques, 
and  to  determine  on  a  case-by-case  basis 
whether  each  particular  project  qualifies. 
While  the  FEIA  does  not  presenUy  favor 
this  alternative,  for  the  reasons  stated 
above,  it  solicits  comments  on  such  alter¬ 
native.  The  FEA  also  requests  comments 
upon  whether  it  has  properly  assigned 
techniques  to  the  “non-auUxnatic” 
category,  consistent  with  its  intended 
conservatism. 

b.  Additional  Production  Requirement 
for  "Second  Category”  Techniques.  With 


respect  to  the  second  category  of  tech¬ 
niques.  viz.,  those  which  would  be  sub¬ 
ject  to  certificatiCHi  on  a  case-by-case, 
basis,  the  FELA  proposes  to  require,  not 
only  that  they  be  shown  to  be  imeconom¬ 
ical  under  the  particular  circumstemces. 
but  also  that  they  have  a  likelihood  of 
resulting  in  recovery  of  at  least  an  addi¬ 
tional  specified  percentage  (e.g.,  5  per¬ 
cent)  of  the  original  crude  oil  in  place, 
beyond  that  which  would  have  been  re¬ 
covered  using  any  feasiUe  non-tertiary 
means.  The  basic  purpose  of  this  admit¬ 
tedly  rough  criterion  iato  provide  swne 
reasonable  assurance  that  the  proposed 
project  wcftild  in  fact  result  in  a  signifi¬ 
cant  amount  of  incremental  crude  oil 
production,  which  it  is  the  purpose  of  the 
incentive  to  accwnplish.  The  FEA  rec¬ 
ognizes  that  such  a  quantitative  produc¬ 
tion  criterion  is  argiiably  unnecessary  if, 
as  proposed,  only  incronental  crude  oil  is 
permitted  to  receive  the  incentive  price. 
Under  such  an  ai^>roach,  the  investment 
in  a  tertiary  recovery  technique  would 
have  to  be  private  cost- justified  on  tlie 
basis  of  returns  from  such  incmnental 
production,  so  that  the  increased  produc- 
ticxi  should  necessarily  be  sufficient  to 
justify  the  increased  investment.  In  fact, 
this  is  one  of  the  reasons  that  the  FEA 
is  pnHX>sing  the  “incremental”  approach. 
Howevw,  there  are  countervailing  con¬ 
siderations. 

TTie  process  of  certifying  projects  as 
eligible  for  the  incentive  is  likely  to  be 
time-consuming,  and  likely  to  delay 
potentially  significant  projects,  ev«i  if 
limited  to  those  projects  applying  second 
category  techniques.  Therefore,  a  cri¬ 
terion  of  additional  production  which 
vTUild  screen  out  the  less  rfTective  pro¬ 
jects  and  limit  certification  efforts  to  the 
more  effective  projects,  may  be  a  justi¬ 
fiable  means  of  using  limited  administra¬ 
tive  resources  to  accomplish  the  greatest 
production  gains.  It  should  also  be  noted 
that,  if  an  approach  is  taken  In  which 
stMne  current  (non-incremental)  produc¬ 
tion  is  permitted  to  receive  the  incentive 
price  (an  option  discussed  in  secti<xi 
V.B.),  such  a  production  criterion  ap¬ 
pears  even  more  necessary. 

If  a  production  criterion  is  applied, 
questions  may  remain  as  to  the  most 
appropriate  way  of  expressing  and  apply¬ 
ing  it.  Thus,  in  view  of  the  administra¬ 
tive  difficulties  and  time  consumption  in¬ 
herent  in  the  certification  process,  the 
FEA  might  simply  limit  eligibility  to 
those  projects  which  aye  clearly  major 
undertakings,  in  terms  of  both  the  in¬ 
vestment  required  and  the  likely  incre¬ 
mental  production. 

This  might  be  expressed  in  the  form  of 
an  incremental  production  criterion 
which  is  substantially  higher  than  the 
proposed  5  percent,  or  the  regulations 
themselves  might  contain  no  specific  nu¬ 
merical  criterion,  but  might  provide  fcM- 
discretionary  authority  under  which  FEA 
could  deny  certification  on  grounds  of 
insufficient  additional  production,  with 
nonbinding  guidelines  as  to  quantitative 
thresholds.  Moreover,  whatever  approach 
is  taken  in  this  respect,  it  may  be  appro¬ 
priate  to  define  the  production  criterion 
in  terms  of  increased  rates  of  produc- 
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tlon.  In  lieu  of  or  In  addition  to  increased 
ultimate  production.  A  possible  justifica¬ 
tion  for  a  “rate  of  production”  criterion  is 
that  it  would  ^phaslze  those  projects 
which  would  bring  additional  crude  oil 
production  in  the  relatively  near  term, 
during  the  period  in  which  the  economy 
and  national  security  is  presumptively 
moie  sensitive  to  shortages  of  crude  oil. 

Comment  No.  3.  The  FEA  solicits  com¬ 
ments  upon  the  foregoing.  In  particular, 
it  requests  comments  concerning  whether 
any  production  criterion  of  the  nature 
discussed  above  is  feasible  and  realistic; 
if  so,  whether  a  different  figure  is  more 
realistic  than  the  5  percent  proposed; 
whether  the  production  criterion  should 
be  established  in  terms  of  increased  rates 
of  production  rather  than  increased  total 
production,  or  in  terms  of  both;  and 
whether  the  criterion  should  be  applied 
also  to  projects  involving  first  category 
tertiary  recovery  techniques.  Comments 
are  also  requested  upon  whether  the  reg¬ 
ulations  should  more  appropriately  pro¬ 
vide  discretionary  authority  for  FEA  to 
deny  the  incentive  to  otherwise  qualified 
projects  on  groimds  of  insufficient  addi¬ 
tional  production,  with  non-binding 
guidelines  as  to  these  quantitative 
thresholds.  Also,  in  connection  with  these 
comments,  the  FEA  requests  comments 
concerning  the  advisability  of  adopting  a 
policy  whereby  only  a  few  clearly  large- 
scale  projects  would  be  certified,  as  op¬ 
posed  to  certification  of  a  number  of 
".small”  projects  wliich  may  involve  only 
marginal  increases  in  total  national  crude 
oil  production. 

c.  Alternative i- Automatic  Qualification 
of  “Second  Category”  Techniques  for 
Modified  {Upper  Tier)  Incentive  Prices. 
As  previously  indicated,  there  is  a  basic 
variation  on  the  two  category  proposal  to 
which  the  FEA  is  also  giving  considera¬ 
tion.  This  is  an  alternative  in  which  sec¬ 
ond  category  techniques  would  be  per¬ 
mitted  to  qualify  automatically  for  pur¬ 
poses  of  receiving  upper  tier  prices,  but 
would  be  required  to  be  certified  to  re¬ 
ceive  market  prices  for  incremental  crude 
oil  resulting  from  the  application  of  such 
techniques. 

There  are  several  possible  advantages 
to  this  alternative.  First,  it  would  be 
likely  to  reduce  somewhat  the  overall 
certification  burden  upon  tlie  FEA,  and 
thus  promote  speedier  resolution  of  those 
cases  in  which  certification  is  required. 

In  addition,  automatic  qualification  of 
second  category  projects  would  have 
practical  significance  only  to  the  extent 
that  the  incremental  or  “tertiary”  crude 
oil  would  otherwise  have  been  “lower 
tier”  crude  oil.  Thus,  it  would  have  sig¬ 
nificance  only  in  those  cases  in  which 
the  FEA  would  otherwise  <imder  the 
certification  approach)  have  been  called 
upon  to  determine  whether  the  project 
would  be  economical  at  lower  tier  prices. 
While  there  may  be  some  cases  in  which 
a  project  would  be  economical  at  lower 
tier  levels,  this  is  far  less  likely  to  be  true 
than  w'here  the  substantially  higher 
upper  tier  prices  would  otherwise  be  re¬ 
ceived  for  incremental  production.  Thus, 
a  general  presumption  that  such  projects 
would  be  uneconomical  at  lower  tier 


prices  may  be  justified,  even  If  not  uni¬ 
versally  true,  and  adoption  of  such  a  pre¬ 
sumption  might  be  warranted  bqr  the  ad¬ 
ministrative  savings  Involved. 

It  should  also  be  noted  that  this  alter¬ 
native  would  avoid  situations  in  which 
prices  were  permitted  to  increase  from 
lower  tier  to  market  levels,  even  though 
an  increase  only  to  upper  tier  levels 
would  be  sufficient  to  make  the  project 
economical. 

Finally,  it  should  be  noted  that  this 
alternative  involves  essentially  only  a  re¬ 
definition  of  the  particular  property’s 
BPCL,  on  the  basis  of  a  detailed  and  par¬ 
ticularized  review  of  data  with  respect 
to  that  property.  That  is,  the  producer 
would  be  required  to  obtain  certification 
of  the  amount  of  incremental  produc¬ 
tion  which  would  result  from  the  proj¬ 
ect,  as  in  all  other  cases  of  projects  which 
automatically  qualify  for  the  incentive. 
In  the  course  of  making  that  determina¬ 
tion,  the  certifying  authority  w'ould  es¬ 
tablish  a  non-tertiary  production  base¬ 
line.  This  baseline  would  be  the  amount 
of  crude  oil  which  could  feasibly  have 
been  produced  in  the  absence  of  the  ter¬ 
tiary  recovery  project  and  would  there¬ 
fore  reflect,  on  the  basis  of  detailed  justi¬ 
fying  data,  the  certifying  authority’s  de¬ 
termination  of  the  actual  production  de¬ 
cline  curve  for  the  property  or  affected 
portion  thereof.  Under  this  approach,  the 
result  may  well  be  that  the  imputed  non- 
tertiary  production  curve  would  be  be¬ 
low  the  BPCL  or  adjusted  BPCL  calcu¬ 
lated  pursuant  to  present  Subpart  D. 
FEA  has  recognized  that  the  Subpart  D 
BPCL  calculations  will  often  not  reflect 
the  actual  current  production  decline  for 
any  particular  property,  but  for  general 
pricing  purposes  the  use  of  a  uniform 
method  of  calculation  has  been  con¬ 
sidered  necessary.  However,  an  under¬ 
taking  to  apply  a  tertiary  enhanced  re¬ 
covery  technique  to  increase  production 
might  appropriately  be  considered  an 
occasion  for  refining  BPCL  calculations 
for  the  property  concerned.  It  should  be 
noted  that  this  consideration  alone 
might  justify  upper  tier  prices  for  In¬ 
cremental  tertiary  production,  regard¬ 
less  of  whether  the  particular  project  is 
otherwise  economical,  since  it  would 
merely  be  the  occasion  for  implementing 
the  BPCL  function  in  a  more  par¬ 
ticularized  manner. 

Comment  No.  4.  The  FEA  solicits  eval¬ 
uation  and  comment  upon  the  above 
alternative.  In  particular,  potentially 
affected  producers  should  provide  infor¬ 
mation,  quantified  to  the  extent  possible, 
concerning  any  projects  which  are  now 
or  will  be  undertaken  at  lower  tier  price 
levels,  and  those  which  would  be  feasible 
if  upper  tier  prices  (as  opposed  to  market 
prices)  were  permitted  for  tertiary  crude 
oil  which  would  otherwise  be  lower  tier 
oil. 

d.  Description  of  Qualifying  Tech¬ 
niques  {Generally) .  With  respect  to  the 
description  of  eligible  techniques  gen¬ 
erally,  the  FEA  recognizes  that  two  of 
the  techniques  set  forth  in  ECPA  section 
122  are  not  expressly  provided  for  in  the 
proposed  definitions,  viz,  “gas  injection" 
and  “chemical  flooding,”  The  FTEIA  has 


preliminarily  determined  that  these 
terms  do  not  have  a  sufficiently  specific 
meaning  within  the  Industry  to  provide 
a  usable  definition  of  eligible  tertiary 
techniques.  To  the  extent  that  various 
enhanced  recovery  techniques  poten¬ 
tially  Includable  within  ttiese  broad 
terms  are  of  a  kind  eligible  to  be  given 
the  special  pricing  treatment  contem¬ 
plated  by  the  ECPA,  they  are  Intended 
to  be  included  in  the  more  specific  defi¬ 
nitions  proposed  to  be  used  in  the  regu¬ 
lations.  FEA  has  been  given  the  authority 
under  ECPA  section  122  to  define  the 
terms  used  therein,  with  the  objective,  of 
course,  of  fulfilling  the  ba.sic  purposes 
of  that  section. 

The  PEA  understands  that  actual  en¬ 
hanced  recovery  projects  do  not  always 
fall  neatly  into  one  or  the  other  of  the 
above  categories  of  tertiary  recovery 
techniques,  nor  are  they  neatly  divisible 
between  tertiary  and  non-tertiary  meth¬ 
ods.  For  example,  a  “steam  drive”  tech¬ 
nique,  which  is  a  first  category  tech¬ 
nique,  may  be  combined  in  a  single 
project  W’ith  “cyclic  steam  injection,” 
which  is  a  second  category  technique. 
In  .such  ca.ses  there  may  be  some  diffi¬ 
culty  in  determining  the  amount  of 
crude  oil  production  which  is  attributa¬ 
ble  to  each  technique.  Moreover,  it  might 
be  rational,  and  might  avoid  these  ad¬ 
ministrative  difficulties,  if  such  combined 
technique  projects  were  considered  to  be 
of  a  single  category  at  some  appropriate 
point,  for  example  when  more  than  one 
half  of  the  wells  are  used  to  apply  one 
particular  technique.  A  problem  in  tak¬ 
ing  this  approach  at  the  outset  is  that 
it  would  have  to  address  a  number  of 
possible  variations  and  would  increase 
the  complexity  of  the  regulations.  It 
might  also  result  in  the  adoption  of 
thresholds  which  may  prove  to  be  in¬ 
appropriate.  Therefore,  the  FEA  pres¬ 
ently  prefers  to  approach  these  possi¬ 
bilities  on  a  case-by-case  basis,  in  the 
context  of  specific  factual  settings. 
However,  comments  upon  typical  possi¬ 
bilities,  their  significance  in  actual  prac¬ 
tice,  and  possible  criteria  for  determin¬ 
ing  the  appropriate  treatment  for  such 
projects,  are  invited. 

FEA  is  also  cognizant  of  the  fact  that 
tertiary  recovery  technologies  are  likely 
to  continue  to  evolve,  with  the  result  that 
»any  descriptive  list  of  techniques  may 
become  obsolete  with  the  passage  of  time. 
It  is  not  the  FEA’s  intention,  in  setting 
forth  specific  techniques,  to  preclude  ap¬ 
plication  of  the  incentive  to  new  tech¬ 
niques  as  they  evolve  to  the  point  of  tech¬ 
nical  feasibility,  and  FEA  anticicKates 
that  appropriate  amendments  to  the  reg¬ 
ulations  would  be  made  as  and  vdien 
such  technologies  evolve,  if  they  are  of  a 
type  which  should  be  ^igible  for  the  in¬ 
centive.  The  FEA  is  of  the  preliminary 
belief  that  such  an  acg>roach  is  preferable 
to  providing  a  "catch-all"  category  In  the 
presoit  regulations,  because  it  will  per¬ 
mit  the  receipt  of  public  c<»nment  upon 
the  appropriate  characterlzatloa  of  new 
technology  and  because  ft  would  not 
encourage  i^llcatlons  for  oertlflcatloo 
for  existing  enhanced  recovery  tech- 
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iiiques  which  are  secondary  and  not  ter- 
tiarj'  recovery  techniques. 

Several  comments  in  response  to  the 
third  stage  EPCA  notice  urged  that  aU 
techniques  for  enhanced  recovery, 
whether  secondary  or  tertiary,  be  con¬ 
sidered  eligible  for  an  additional  incen¬ 
tive.  Some  adverted  to  the  possibility  that 
existing  secondary  recovery  projects 
might  be  premateurely  abandoned  be¬ 
cause  of  the  existing  price  ceilings,  al¬ 
though  their  point  was  largely  that  the 
entire  system  of  ceilings  and  controls  was 
inhibiting  domestic  production  on  all 
fronts.  Others  pointed  out  that  water- 
flooding  was  by  far  the  most  productive 
in  terms  of  extraction  of  additional  crude 
oil  in  place,  after  primary  production. 
The  FEA  appreciates  these  contentions, 
but  the  scoE>e  of  this  proposed  rulemak¬ 
ing  is  limit^  to  pro\dding  additional  in¬ 
centives  for  tertiary  enhanced  recovery 
techniques,  consistent  with  the  ECPA.  In 
the  Conference  Report  on  ECPA,  the 
conferees  stated; 

•  •  •  The  conferees  could  not  however, 
tigree  to  the  provisions  of  the  Senate  amend¬ 
ment  which  would  permit  substantial  price 
increases  for  commonplace  secondary  en¬ 
hancement  techniques  such  as  water  flood¬ 
ing  and  gas  displacement.  •  •  •  (Sen.  Rep. 
No.  94-1119,  94th  Cong.,  2nd  Sess.  71  (1976) .) 

For  this  reason,  although  the  incen¬ 
tive  is  designed  to  serve  the  functional 
purpose  of  promoting  increased  produc¬ 
tion,  the  FEA  does  not  consider  that  it 
can  adopt  a  purely  functional  definition 
which  would  permit  all  enhanced  re¬ 
covery  techniques  to  qualify  for  the  pro¬ 
posed  incentive  based-upon  the  particu¬ 
lar  economic  circumstances  involved. 
Any  price  relief  based  upon  economic 
hardship  threatening  abandonment  of 
production  in  the  case  of  non-tertiary 
techniques  would  have  to  come  through 
the  exceptions  process  or  pursuant  to  a 
more  general  enhanced  recovery  incen¬ 
tive. 

Comment  No.  5.  FEA  requests  com¬ 
ments  as  to  whether  the  tertiary  en¬ 
hanced  recovery  techniques  set  forth 
above  are  sufficiently  Inclusive  of  tech¬ 
niques  which  are  commonly  understood 
to  bi  “tertiary”  (as  opposed  to  second¬ 
ary)  techniques  and  which  are  or  which 
may  in  particular  circumstances  be  con¬ 
sidered  extraordinary,  high  cost  and  un¬ 
economical  under  the  present  system. 
Comments  are  also  requested  on  the  ade¬ 
quacy  of  the  general  description  of  each 
pwirticular  t5T>e  of  technique  to  sufficient¬ 
ly  limit  and  describe  that  technique. 

2.  ADMINISTRATIVE  ISSUES 

As  noted  previously,  a  producer  that 
proposes  to  implement  a  project  involv¬ 
ing  a  technique  in  the  second  category 
would  be  required  to  obtain  certification 
that  the  proposed  project  is  a  “tertiary 
enhanced  recovery  project”  qualifying 
for  the  incentive  prior  to  pricing  any 
crude  oil  as  tertiary  crude  oU.  (In  ad¬ 
dition,  a  producer  aN>lying  a  technique 
in  either  category  woiild  be  required  to 
obtain  prior  certification  of  the  amount 
of  incremental  crude  oil  which  will  re¬ 
sult  from  application  of  the  process.  This 
aspect  of  the  priHXised  provisions,  and 


the  administrative  Issues  pertaining  spe¬ 
cifically  to  this  a^>ect  oi  the  certifica¬ 
tion  process,  are  discussed  in  section 
V.B.,  below.) 

The  requirement  for  certification 
raises  sevei^  issues,  some  of  which  have 
been  mentlMied  in  1.,  above,  in  connec¬ 
tion  with  the  proposed  broad  substantive 
standards  for  certification.  The  basic  ad¬ 
ministrative  issues  are:  (1)  Whether 
there  are  feasible  alternatives  to  a  cer¬ 
tification  process,  which  would  avoid 
the  disadvantages  of  such  an  approach: 
(2)  whether,  assuming  some  certification 
process  is  necessary,  there  are  proce¬ 
dures  other  than  or  in  addition  to  those 
proposed  which  would  help  to  streamline 
the  certification  process;  and  (3)  again 
assuming  the  necessity  for  a  certifica¬ 
tion  process,  what  should  be  the  specif¬ 
ic  method  and  standards  by  which  the 
FEA  would  determine  whether  a  pro¬ 
posed  project  would  be  uneconomical  in 
the  absence  of  the  incentive. 

The  FEA  recognizes  that  there  are  a 
number  of  disadvantages  inherent  in  a 
certification  process,  the  principal  one 
being  the  costs  and  time  delays  attend¬ 
ant  upon  any  system  of  prior  adminis¬ 
trative  review.  As  proposed,  a  producer 
proposing  to  implement  a  project  in¬ 
volving  a  technique  in  the  second  cate¬ 
gory  would  be  required,  first,  to  obtain 
certification  (in  most  cases  from  the  ap¬ 
propriate  state  authority)  of  the  amoimt 
of  incremental  crude  oil  which  would  be 
produced,  and  then  to  obtain  certifica¬ 
tion  from  the  FEA  that  the  project  is  a 
“tertiaiy  enhanced  recovery  project” 
qualifying  for  the  incentive.  In  contrast, 
a  producer  implementing  a  project  in¬ 
volving  a  technique  in  the  first  category 
would  be  required  only  to  obtain  certi¬ 
fication  (subject  to  FEA  review)  of  the 
amount  of  incremental  tertiary  crude 
oil. 

FEA  is  desirous  of  minimizing  the  costs 
and  delays  potentially  involved  in  these 
certification  procedures,  to  the  extent 
that  it  can  feasibly  do  so  consistent  with 
the  need  to  assure  that  only  meritorious 
projects  are  provided  the  incentive. 

The  requii'ement  that  techniques  in  the 
second  category  be  certified  is  proposed 
because  the  disadvantages  of  other 
identified  alternatives  appear  to  out- 
weight  those  involved  in  the  certification 
process.  Conceivably,  the  FEA  could 
either  permit  all  techniques,  in  both  the 
first  and  second  categories,  to  qualify 
automatically;  or,  as  to  techniques  in  the 
second  category,  it  could  attempt  to  set 
forth  in  the  regulations  a  self -executing 
formula  which  producers  could  apply  to 
determine  whether  their  projects 
qualify.  As  stated,  the  FEA  preliminarily 
believes  that  these  alternatives  have  dis¬ 
advantages  which  outweigh  their 
potential  advantages. 

Based  upon  the  FEA’s  preliminary  as¬ 
sessment  that  techniques  in,  the  second 
category  cannot  be  said  to  be  generally 
uneconomical  at  all  controlled  price 
levels  imder  present  conditions,  it  ap¬ 
pears  that  permitting  these  techniques 
automatically  to  qualify  to  receive  the 
market  price  incentive  would  be  un¬ 
justified,  and  contrary  to  the  purpose 


and  intent  of  ECPA.  ECPA  section  122 
includes  most  of  these  techniques,  but 
only  “to  the  extent  that  such  techniques 
would  be  uneconomical  without  addi¬ 
tional  price  incentives.”  While  the  FEA 
does  not  construe  this  provision  as  pro¬ 
hibiting  automatic  qualification  in  ap¬ 
propriate  cases,  the  purpose  of  the  in¬ 
centive  is  to  elicit  greater  domestic  pro¬ 
duction  of  crude  oil,  through  the  appli¬ 
cation  of  tertiary  enhanced  recovery 
techniques  which  would  not  and  could 
not  reasonably  be  expected  to  be  under¬ 
taken  under  the  present  pricing  regime. 
If  a  particular  technique  would  be  eco¬ 
nomical  under  the  existing  system,  per¬ 
mitting  crude  oil  produced  as  a  result  of 
such  a  teclmique  to  receive  a  higher  mar¬ 
ket  price  would  not  appear  to  be  con¬ 
sistent  with  the  foregoing  statutory  ob¬ 
jective.  For  these  reasons,  the  FEA  does 
not  believe  that  automatic  qualification 
of  all  techniques  would  be  justified. 

(However,  as  previously  indicated, 
comments  are  requested  on  whether  the 
specific  techniques  discussed  are  proper¬ 
ly  assigned  to  their  respective 
categories.) 

Also,  as  stated  in  section  V.A.I.C.. 
above,  the  FTIA  is  considering  an  alterna¬ 
tive  which  would  p>ermit  second  category 
techniques  to  qualify  automatically  for 
purposes  of  receiving  upper  tier  prices,  as 
opposed  to  market  price  incentives  which 
would  continue  to  require  certification. 
The  bases  upon  which  such  an  alterna¬ 
tive  might  be  adopted  are  discussed  in 
that  section.  As  noted  there,  such  an  ap¬ 
proach  might  substantially  diminish  the 
need  to  rely  upon  a  certification  process, 
and  avoid  the  disadvantages  of  such  a 
process. 

A  self -executing  formula  for  deter¬ 
mining  whether  a  particular  project  is 
uneconomical  could  likewise  conceivably 
avoid  the  need  for  certification  of  second 
category  techniques.  However,  the  FEA 
perceives  several  potentially  serious 
disadvantages. 

The  first  of  these  is  that  there  is  sub¬ 
stantial  doubt  as  to  whether  it  is  possible 
to  provide  a  formula  which  is  both  uni¬ 
form  in  its  application  and  also  re^x>n- 
sive  to  the  wide  variation  of  circum¬ 
stances  in  which  different  producers  may 
find  themselves.  Inasmuch  as  producer 
investment  decisions  may  vary  sub¬ 
stantially,  depending  upon  the  particular 
producer’s  views  as  to  the  best  use  of  its 
capital  and  its  current  capital  position, 
a  generalized  formula  based,  for  instance, 
upon  an  assumed  need  to  receive  a 
specified  rate  of  return  upon  investment, 
might  unnecessarily  preclude  meritorious 
projects  or  qualify  otherwise  economical 
projects. 

A  second  potential  problm  is  that  such 
a  formula  may  not  be  sufficiently  precise 
and  detailed  to  avoid  paralyzing  uncer¬ 
tainties  as  to  whether  the  FEA  would 
subsequently  agree  with  its  application  in 
any  particifiar  case.  If  a  producer  were 
subsequently  held  to  have  applied  the 
formula  improperly,  it  could  be  faced 
with  a  remedial  order  of  substantial  con¬ 
sequence.  In  order  to  avoid  these  uncer¬ 
tainties,  it  would  be  necessary  to  specify 
in  detail  all  elements  of  the  “rate  base,” 
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to  specify  the  method  of  measurement  of 
return,  and  to  rigidly  standardize  ac- 
counting  methods.  To  attempt  to  accom¬ 
plish  this  in  regulatory  form  likely  would, 
in  turn,  postpone  Issuance  of  any  regu¬ 
lations  implementing  the  incentive  far 
into  the  future. 

Of  course,  in  determining  whether  to 
certify  a  particular  second  category  proj¬ 
ect,  the  FEA  will  necessarily  have  to 
apply  some  fairly  specific  methods  and 
standards.  Discussion  of  alternative 
methods  which  might  be  used  in  making 
.such  determinations  is  set  forth  subse¬ 
quently  in  this  section.  However,  the  FEA 
does  not  presently  contemplate  that  Its 
determinations  would  be  a  matter  of  sim¬ 
ply  applying  self-executing  standards  to 
specific  facts,  without  regard  to  the  to¬ 
tality  of  the  circumstances  in  a  particu¬ 
lar  case.  Moreover,  it  believes  that  a  pref¬ 
erable  approach  to  the  development  of 
specific  standards  is  to  permit  such 
standards  to  evolve  with  the  FEA's  ac¬ 
cumulation  of  experience  in  the  context 
of  specific  cases. 

Finally,  the  application  of  flexible 
standards  in  the  context  of  a  prior  cer¬ 
tification  process  does  not  have  the  same 
risk  of  subsequent  disallowance  of  the 
price  incentive  that  exists  in  the  case 
of  a  producer  attempting  to  apply  a  for¬ 
mula  without  prior  review  by  FEA. 
Greater  producer  assurance  would  result 
from  a  process  in  which  specific  prior 
approval  is  given  to  a  particular  project. 
For  these  reasons,  the  FEA  presently 
favors  an  approach  which  would  take  the 
form  of  publication  of  guidelines,  as  and 
when  appropriate,  and  prior  review  and 
approval  pursuant  to  those  guidelines, 
rather  than  the  approach  of  setting  forth 
a  general  formula  in  the  regulations. 

Comment  No.  6.  The  FEA  solicits  com¬ 
ments  upon  whether  a  general  formula 
approach  would  be  feasible,  and  if  so, 
what  that  formula  and  related  specific 
requirements  should  be. 

Comment  No.^.  Comments  and  sug¬ 
gestions  are  al^jlR-equested  concerning 
the  methods  and  standards  tmder  which 
the  PT]A  should  make  its  determinations 
as  to  whether  a  particular  project  should 
qualify,  assumliig  that  the  certification 
process  for  second  category  techniques  Is 
retained.  In  this  connection,  several  Is¬ 
sues  have  been  Identified. 

First  is  the  question  ctf  what  should 
be  the  method  for  determining  whether 
a  particular  project  would  be  uneconom¬ 
ical  in  the  absence  of  the  incentive.  An 
obvious  possibility  is  to  apply  a  rate  of 
return  analysis.  In  which  the  FTIA  would 
determine  whether  the  anticipated  re¬ 
turns  from  incremental  tertiary  produc¬ 
tion  sold  at  the  applicable  controlled 
price  level  would  be  reasonably  adequate 
to  compensate  for  the  additional  Invest¬ 
ment  required.  Such  an  approach  would 
involve  an  assessment  of  the  risks  pre¬ 
sented,  in  order  to  establish  w'hat  would 
constitute  a  reasonable  rate  of  return. 
For  reasons  previously  stated,  the  FEA 
does  not  presently  favor  an  absolute  and 
uniform  rate  of  return  test.  However,  the 
beginning  point  In  Its  analysis  will  in 
some  part  necessarily  be  general  indus¬ 
try  experience  In  this  area.  Therefore, 


the  PEA  requests  comments  concerning 
the  criteria  historically  applied  by  pro¬ 
ducers  in  making  these  ty]^  of  Invest¬ 
ment  decisions,  quantified  to  the  greatest 
extent  possible.  Comments  and  sugges¬ 
tions  are  also  requested  concerning  sub¬ 
sidiary  but  important  issues  such  as 
whether  the  “rate  base”  should  Include 
only  incremental  investment,  whether  It 
should  be  limited  to  capital  Investment 
♦  defined  as  including  only  depreciable 
assets)  or  should  also  include  incremen¬ 
tal  costs,  either  current  or  future  or  both, 
and  similar  matters.  Suggestions  In  this 
matter  should  provide  the  reasoning  un¬ 
derlying  the  positions  taken. 

Two  points  should  be  noted  in  connec¬ 
tion  with  the  foregoing.  First,  the  FEA 
does  not  presently  intend  that  any  rate 
of  return  analysis  would  have  a  fimction 
other  than  that  of  permitting  it  to  deter¬ 
mine  whether  the  proposed  project  Is  or 
is  not  economical.  If  it  is  determined  not 
to  be  economical  at  the  otherwise  appli¬ 
cable  ceiling  price  level,  the  producer 
would  receive  the  market  (or  upper  tier) 
price  incentive:  there  would  not  be  a 
price  specially  set  by  the  PEA  on  the 
basis  of  its  determination  of  what  would 
provide  a  “fair  return.”  In  short,  the 
certification  process  would  not  amount  to 
a  ratemaking  proceeding.  The  reasons 
for  this  are  esssentially  administrative, 
and  are  discussed  In  section  V.C.  Second, 
it  may  be  contended  that  the  PEA 
should  simply  accept  the  representations 
of  a  producer  that  a  project  would  not 
be  undertaken  unless  the  incentive  Is 
given,  rather  than  engaging  in  analysis 
of  the  economics  involved.  Such  an  ap¬ 
proach  would  undoubtedly  minimize  ad¬ 
ministrative  costs  and  delays.  However, 
since  it  Is  PEA’S  preliminary  judgment 
that  a  number  of  projects  would  be  eco¬ 
nomical,  at  least  at  upper  tier  price 
levels,  and  since  the  purpose  of  the  In¬ 
centive  is  generally  to  promote  meritori¬ 
ous  projects  which  are  not  economical 
under  present  conditions,  the  PEA  be¬ 
lieves  that  the  application  of  Its  judg¬ 
ment  will  be  necessary.  However,  for  rea¬ 
sons  discussed  previously,  the  FEA  would 
give  substantial  weight  to  a  producer’s 
assessment  of  Its  need.  In  determining 
whether  the  project  “could  reasonably  be 
expected”  to  be  undertaken  In  the  ab¬ 
sence  of  the  incentive. 

The  FEA  requests  conunents  upon  the 
foregoing,  and  upon  whether  there  are 
feasible  iksic  alternatives  to  a  rate  of 
return  approach  In  determining  whether 
a  particular  project  is  economical. 

Comment  No.  8.  The  FEA  also  requests 
comments  and  suggestions  concerning 
ways  of  streamlining  the  certification 
process.  In  this  connection,  note  should 
be  made  of  the  fact  that  the  FEA  has 
considered,  but  has  tentatively  decided 
against,  centralizing  certification  respon¬ 
sibilities  in  one  authority.  It  may  be 
contended  that  such  centralization 
should  occur.  In  order  to  avoid  the  two- 
step  process  (for  second  category  tech¬ 
niques)  of  obtaining  certification  (from 
appropriate  state  or  federal  authori¬ 
ties)  of  the  amount  of  Incremental 
crude  oil  Involved,  and  then  obtatailng 
certification  (from  the  PEA)  that  the 
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project  qualifies  as  a  “tertiary  enliancod 
recovery  project.”  However,  the  FEA  be¬ 
lieves  that  centralizing  both  functions  in 
PEA  would  result  In  administrative  de¬ 
lays  which  would  be  imacceptable  if 
other  alternatives  are  available.  The  FEA 
does  not  presently  have  sufficient  ex¬ 
pertise  to  make  in  a  reasonably  expedi¬ 
tious  manner  the  detailed  technical  anal¬ 
yses  and  determinations  involved  in  de¬ 
termining  the  amount  of  incremental 
crude  oil,  in  addition  to  undertaking  the 
economic  analyses  required.  On  the  other 
hand,  it  is  FEA’s  understanding  that  the 
appropriate  state  and  federal  regulatory 
agencies  do  have  this  expertise,  although 
their  resources  may  vary.  However,  it 
is  also  FEA’s  understanding  that  such 
bodies  do  not  traditionally  imdertake, 
and  are  not  equipped  to  undertake,  the 
sort  of  economic  analysis  discussed  pre¬ 
viously.  Therefore,  it  does  not  appear 
feasible  to  merge  the  two  functions  in 
such  authorities. 

Of  course,  whether  the  proposed  cer¬ 
tification  procedime  will  work ,  depends 
vitally  upon  the  resources  and  willing¬ 
ness  of  the  appropriate  authorities  to 
undertake  the  technical  analyses  re¬ 
quired  in  determining  the  amount  of  in¬ 
cremental  crude  oil  which  would  result 
from  a  particular  project.  Copies  of  this 
proposal  have  been  sent  to  those  author¬ 
ities  that  the  FEA  has  preliminarily 
identified  as  possibly  having  the  requi¬ 
site  expertise,  for  their  analysis  and 
comments.  (These  authorities  are  iden¬ 
tified  in  section  V.B.,  below.) 

B.  DETERMINATION  OF  QUANTITIES  OF  CRUDE 

OIL  WHICH  WOULD  QUALIFY  AS  TERTIARY 

CRUDE  OIL — INCREMENTAL  VS.  “CURRENT” 

OR  “total”  PRODUCTION 

As  proposed,  only  that  crude  oil  which 
is  produced  as  a  result  of  the  implemen¬ 
tation  of  a  “bona  fide  tertiary  enhanced 
recovery  project”  and  which  is  In  ex¬ 
cess  of  that  amoimt  of  crude  oil  which 
would  have  been  produced  as  a  result  of 
primary  and  any  feasible  secondary  proc¬ 
esses  may  receive  the  incentive  price. 

In  other  words,  the  fact  that  crude  oil 
is  produced  as  a  result  of  the  applica¬ 
tion  of  qualifying  tertiary  recovery  j 

methods  would  not  be  sufficient  to  en-  | 

title  that  crude  oil  to  receive  the  incen-  1 

tive  price;  only  that  crude  oil  which  is 
In  excess  of  what  would  have  been  ob¬ 
tained  as  a  result  of  feasible  non-tertiary 
methods  would  be  so  entitled. 

Tlie  amoimt  of  such  Incremental  crude  I 

oil  would  be  required  to  be  certified  by 
the  appropriate  state  or  federal  author¬ 
ity,  subject  to  FEA  review,  prior  to  a 
producer’s  pricing  any  crude  oil  as  ter¬ 
tiary  crude  oil.  The  incremental  crude 
oil  so  determined  would  be  expressed 
In  terms  of  both  the  total  Incremental 
production  over  the  life  of  the  project 
and  as  a  time-phased  series  of  incre¬ 
ments.  Estimates  of  the  amount  of  non- 
•  Incremental  production  would  also  be 
expressed  and  certified  <m  the  same 
basis,  and  the  producer  could  charge  the 
Incentive  price  only  as  and  when  pro¬ 
duction  In  any  period  exceeded  the  non- 
Incremental  production  baseline. 
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The  foregoing  proposal  gei.e.atcs  a 
number  of  complicated  issues  and  alter¬ 
natives,  substantive  and  administrative, 
which  are  discussed  below  and  upon 
which  the  PEIA  seeks  comments. 

1.  Substantive  issues.  The  FEA  recog¬ 
nizes  that  its  proposal  to  permit  only 
incremental  crude  oil  to  receive  the  in¬ 
centive  price  might  not  provide  adequate 
incentive  for  the  implementation  of  all 
potentially  valuable  tertiary  enhanced 
recovery  projects.  It  also  involves  poten¬ 
tially  significant  administrative  burdens. 
Therefore,  the  PEA  is  considering  the 
following  alternatives; 

a.  Permitting  the  incentive  price  for  a 
proportion  of  total  production  from  a 
property  to  which  a  qualifying  tertiary 
recovery  project  will  be  applied,  based 
upon  an  apportionment  formula  such  as 
the  ratio  which  the  additional  capital 
currently  committed  to  the  tertiary  proj¬ 
ect  bears  to  total  capital  invested  in  all 
production  from  that  property.  (A  varia¬ 
tion  on  this  alternative  might  be  to  per¬ 
mit  some  amoimt  of  current  production 
to  qualify  for  the  incentive  price  based 
upon  the  amount  of  additional  capital 
committed  to  tertiary  recovery.  For  ex¬ 
ample,  it  might  be  provided  that  X  num¬ 
ber  of  barrels  per  day  may  receive  the 
incentive  price  for  every  Y  thousand  dol¬ 
lars  committed  to  a  qualifying  teritary 
project.)  Under  this  ^ternative  a  pro¬ 
ducer  would  be  permitted  to  price  a  por¬ 
tion  of  the  property’s  total  production, 
both  “current”  (i.e.,  prior  to  actual  pro¬ 
duction  resulting  from  the  tertiary  re¬ 
covery  project)  and  “tertiary,”  at  the  in¬ 
centive  price. 

b.  Permitting  the  incentive  price  for 
all  production  “resulting  from”  the  proj¬ 
ect,  i.e.,  which  is  actually  produced  from 
the  project  area,  regardless  of  whether 
such  production,  or  a  portion  thereof, 
would  have  resulted  had  feasible  non- 
tertiary  techniques  been  applied.  Under 
this  alternative,  no  “current”  (i.e.,  “pre- 
tertiary”)  production  would  receive  the 
incentive  price,  but  all  production  which 
actually  results  from  the  project  after  its 
implementation  would. 

c.  Within  the  context  of  the  “incre¬ 
mental”  approach,  permitting  acceler¬ 
ated  incentive  pricing,  i.e.,  imputing  re¬ 
covery  of  the  total  incremental  amount 
disproportionately  to  earlier  periods  of 
production.  Under  this  alternative,  no 
“pre-tertiary”  production  would  receive 
the  incentive  price,  nor  would  a  producer 
be  entitled  to  receive  the  incentive  price 
for  all  production  occurring  after  imple¬ 
mentation  of  the  project;  but  the  pro¬ 
ducer  could  receive  the  incentive  price 
for  a  higher  proportion  of  early  produc¬ 
tion  from  the  project  than  would  be 
permitted  under  the  proposed  approach. 

Each  of  the  above  sdternatives  raises  a 
number  of  significant  and  complicated 
Issues.  Also,  there  are  no  doubt  several 
possible  variations  of  the  above  alterna¬ 
tives.  as  well  as  other  possible  ap¬ 
proaches. 

Comment  No.  9.  The  FEIA  invites  com¬ 
ments  and  8Uggesti<»s  on  its  proposal, 
the  above  alternatives,  and  other  possi¬ 
bilities.  in  light  of  the  observations  made 
below. 


The  reasons  for  the  FEA’s  prt^tosal  to 
permit  only  increm^tal  oU  to  receive 
the  incentive  iHice  are  essentially  three. 
First,  it  would  not  permit  price  increases 
until  and  unless  an  actual  increase  in 
production,  over  and  above  that  which 
could  reasonably  be  obtained  in  the  ab¬ 
sence  of  such  price  increases,  occurs. 
Tlius,  it  would  correlate  higher  prices 
to  the  consumer  with  the  benefits  of  in¬ 
creased  production  of  domestic  crude  oil. 
which  is  the  ultimate  puiiDOse  xmderlj'ing 
the  incentive.  Second,  by  requiring  that 
the  additional  investment  be  justified  en¬ 
tirely  on  the  basis  of  returns  solelj'  at¬ 
tributable  to  tliat  investment,  there 
w'ould  be  an  automatic  check  on  projects 
which  would  not  be  meritorious  in  them¬ 
selves  but  which  might  otherwise  be  at¬ 
tractive  in  order  to  gain  greater  returns 
on  non-teritiar>'  production.  Put  another 
way,  the  “incremental"  approach  would 
tend  to  prevent  effecti\e  price  increases 
for  cuiTent  production  that  were  out  of 
proportion  to  the  pros{x;ct  of  futme  ter¬ 
tiary  production. 

Finally,  the  “incremental”  approach 
would  tend  to  proride  a  continuing  safe¬ 
guard  against  possible  token  efforts  at 
applying  tertiai-y  recovery  techniques 
after  a  certification  is  given.  If  non-in- 
cremental  crude  oil  were  permitted  to  re¬ 
ceive  the  incentiv'e  price,  there  would  in 
certain  cases  be  understandable  induce¬ 
ments  to  reduce  the  scope  of  the  con- 
tinuuig  high  cost  tertiary  effort  if  higher 
prices  for  non-tertiary  crude  oil  could 
continue  to  be  received.  Since  under  the 
“incremental”  approach  a  producer 
would  be  entitled  to  higher  prices  only 
for  incremental  crude  oil.  and  since  the 
volume  of  such  incremental  crude  oil 
would  be  directly  dependent,  in  theoiy  at 
least,  upon  the  magnitude  of  continu- 
ings  efforts  at  tertiary  recovery,  there 
w'ould  be  less  need  for  FEA  to  monitor 
compliance  with  representations  made 
at  the  time  of  certiflcatlOTi. 

However,  the  incremental  approach 
has  several  potential  disadvantages. 
Among  the  major  substantive  problems 
is  that  it  takes  no  account  of  producers’ 
needs  to  acquire  the  capital  required  for 
investment  in  tertiary  recovery  projects 
in  advance  of  actually  implementing  and 
obtaining  additional  production  from 
such  projects.  The  lead  time,  from  initiffl 
commitment  to  a  tertiary  project  to  its 
implementation  and  the  eventual  pro¬ 
duction  response,  is  generally  long,  typi¬ 
cally  amounting  to  from  one  to  three 
years.  In  the  meantime,  it  would  be 
necessary  for  producers  to  acquire  and 
carry  the  costs  of  the  necessary  capital. 
One  available  method  for  raising  such 
capital  is  to  generate  it  internally, 
through  current  revenues.  However,  if 
this  cannot  be  done  at  current  price 
levels,  that  source  of  capital  would  not 
be  available  unless  prices  could  be  raised. 
An  alternative  method  is  to  borrow  the 
necessary  capital.  However,  it  would  then 
likely  be  necessary  to  amortize  and  pay 
the  current  costs  of  such  capital,  which 
may  be  high  in  view  of  the  risks  involved. 
Thus,  it  is  conceivable  that  adequate 
capital  could  not  be  raised  in  the  absence 
of  an  increase  in  current  prices. 


Comment  No.  10.  The  FEA  solicits 
comments  upon  the  actual  significance 
of  the  above  concerns  regarding  capital 
formation  in  today’s  environment.  Such 
comments  should  be  specific  and  quanti¬ 
fied,  to  the  extent  possible. 

A  second  substantive  consideration  is 
that  the  proposed  incremental  approach 
places  the  entire  risk  of  failure  of  a  proj¬ 
ect  upon  the  producer.  This,  in  turn,  may 
discourage  investment  in  many  potenti¬ 
ally  valuable  but  speculative  projects. 
Although  this  risk  factor  would  certainly 
be  considered  in  determining  the  appro¬ 
priate  rate  of  return  for  purposes  of  es¬ 
tablishing  (for  second  cat^ory  tech¬ 
niques)  whether  a  particular  project  is 
uneconomical,  this  may  be  small  con¬ 
solation  to  a  producer  whose  project  ex¬ 
periences  a  substantial  shortfall  and  who 
is  not  in  a  position  to  spread  his  risk 
among  several  projects.  FEA  cannot  re¬ 
move  all  risk,  or  even  the  major  burden 
of  the  risk,  from  producers.  However,  in 
order  to  elicit  substantial  response  to  the 
incentive  it  may  be  desirable  to  permit 
earlier  recovery  of  Investment  than 
would  occur  under  the  proposed  incre¬ 
mental  approach. 

It  should  be  noted  that  only  the  first 
alternative  listed  above  is  responsive  to 
issues  regarding  the  need  of  producers 
to  acquire  capital  in  advance  of  imple¬ 
mentation  of  a  project.  All  of  the  listed 
alternatives  may  be  characterized  as 
providing  a  degree  of  risk  mitigation, 
albeit  in  different  degrees. 

However,  each  of  the  three  alterna¬ 
tives  has  its  own  disadvantages,  which 
may  ultimately  persuade  FEA  to  adhere 
to  its  proposed  incremental  approach. 
Thus,  the  first  alternative,  which  per¬ 
mits  a  producer  to  price  some  of  its  “cur¬ 
rent”  (pre-tertiary)  production  at  the 
incentive  price,  would  have  none  of  the 
above  discussed  advantages  of  the  in¬ 
cremental  approach.  At  a  minimum,  this 
approach  would  pose  complex  issues  in 
arriving  at  an  apportionment  formula 
that  would  assure  that  tmjustified  bene¬ 
fits  to  non-tertiary  production,  out  of 
proportion  to  the  risks  and  risk  capital 
involved,  were  not  created.  In  this  con¬ 
nection,  it  should  also  be  borne  In  mind 
that  every  increase  in  price  for  any 
“current”  crude  oil  will  further  aggra¬ 
vate  the  existing  downward  pressure  on 
ceiling  prices  of  other  current  produc¬ 
tion.  Since  an  increase  in  prices  would 
not  be  strictly  tied  to  additional  pro¬ 
duction  imder  this  approach,  the  impact 
upon  total  production  could  conceivably 
be  negative.  Moreover,  it  is  not  clear 
that  such  an  approach  would  substan¬ 
tially  minimize  the  administrative  con¬ 
cerns,  discussed  in  section  V.B.2.,  sur¬ 
rounding  the  incremental  approach.  It  is 
not  clear,  for  example,  that  a  definite 
and  uniform  self -executing  formula  can 
be  adopted  which  would  avoid  the  need 
for  a  certification  process. 

As  with  the  case  of  a  self-executing 
formula  for  determining  whether  a  proj¬ 
ect  is  economical,  it  would  likely  require 
great  and  comidex  specificity  as  to  the 
elements  to  be  incorpor%ted  in  the  for¬ 
mula.  It  would  also  have  to  provide  suf¬ 
ficient ’certainty  in  application  that  it 
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would  not  result  in  after-the-fact  c<mi- 
trary  determinations  FEIA.  Comment 
No.  11.  However,  the  PEIA  Invites  (xun- 
ments  and  suggestions  regarding  possi¬ 
ble  formulae  for  Implementing  this  al- 
vemative. 

The  second  alternative  would  appar¬ 
ently  avoid  some  of  the  admlnlstraflve 
concerns  pertaining  to  the  proposed  ap¬ 
proach,  by  avoiding  the  need  to  diflfer- 
entiate  between  incremental  production 
and  that  production  which  would  have 
occurred  through  the  use  of  feasible 
non-tertiary ,  methods.  Under  this  ap¬ 
proach,  all  production  resulting  from  the 
application  of  a  qualifying  technique 
would  receive  the  incentive  price.  How¬ 
ever,  it  does  not  appear  that  this  alter¬ 
native  would  obviate  the  need  for  a  cer¬ 
tification  process  altogether. 

In  the  first  place,  those  projects  ap¬ 
plying  second  category  tertiary  recovery 
techniques  would  have  to  be  evaluated  to 
determine  whether  they  meet  the  incre¬ 
mental  production  criterion  discussed  in 
section  V.A.l.b.,  unless  that  criterion  is 
dispensed  with.  In  addition,  such  second 
category  projects  would  have  to  be  evalu¬ 
ated  to  determine  whether  they  would  be 
economical  without  the  incentive,  and 
for  this  purpose  it  would  be  necessary  to 
predict  incremental  recovery.  Also,  it 
w'ould  still  be  necessary,  in  those  cases  in 
which  a  property  is  subject  to  both  terti¬ 
ary  and  non-tertiary  modes  of  recovery, 
to  distinguish  that  portion  of  total  pro¬ 
duction  which  is  attributable  to  the  ter¬ 
tiary  technique.  A  possible  compromise 
in  this  respect  might  be  to  assign  pro¬ 
duction  to  tertiary  technique  on  the 
basis  of  capital  apportionment,  along  the 
lines  of  that  discussed  above  with  respect 
to  the  first  alternative.  However,  such  an 
approach  is  subject  to  the  same  quall- 
caticms  as  discussed  above  with  respect 
to  the  first  alternative. 

The  second  alternative  also  presents 
the  possibility  of  encouraging  some  inef¬ 
ficient  uses  ot  the  incentive.  Although  it 
would  not  permit  a  producer  to  increase 
the  price  of  crude  oil  prior  to  implemen¬ 
tation  of  the  tertiary  recovery  project,  it 
would  permit  increased  prices  for  crude 
oil  which  would  have  bwn  produced  even 
in  the  absence  of  such  a  project.  This,  in 
turn,  could  result  in  the  imdertaking  of 
projects  which  would  not  be  justified  in 
terms  of  the  additional  production  of 
crude  oil,  because  it  wovild  present  an 
portunlty  to  price,  other  crude  oil  at 
higher  prices. 

The  third  alternative,  which  is  a  varia¬ 
tion  of  the  incremental  approach,  would 
in  theory  limit  crude  oil  receiving  the  in¬ 
centive  price  to  incr^nental  crude  oil,  but 
would  permit  such  crude  oil  to  be  attrib¬ 
uted  to  the  early  periods  following  im- 
plementaticm  of  the  tertiary  recovery 
project.  The  proposed  “incremraital”  ap¬ 
proach  differs  fimn  this  alternative  in 
that  it  would  permit  only  that  produc¬ 
tion  occurring  after  recovery  of  the  cer¬ 
tified  non-lncranental  crude  oil  for  the 
specified  period  to  be  priced  at  the  in¬ 
centive  price.  Under  the  third  alterna¬ 
tive,  producers  might  be  allowed  to  price 
a  disprc^rtionately  high  amoimt  of 
“early”  crude  oil  as  incremental  tertiary 
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cnide  oil.  This  woiild  presumably  permit 
faster  recovery  of  coital  investment  and 
result  in  a  commensurate  reductlcm  of 
the  itek  to  producers,  making  the  under¬ 
taking  more  attractive.  However,  the  rate 
of  acc^eration  wotild  have  to  be  siif- 
ficlently  limited  that  it  would  not  result 
in  incentives  to  abandon  such  projects 
prematurely,  before  any  sutetantlal  in¬ 
cremental  production  actusdly  occurs,  or 
effectively  remove  all  risk  from  the  pro¬ 
ducer.  Comment  No.  12.  The  PEA  re¬ 
quests  suggestions  as  to  possible  formulae 
to  accomplish  these  purposes,  and  com¬ 
ments  regarding  the  effectiveness  of  this 
posisble  approach.  Suggested  formulae 
should  be  accompanied  by  specific  anal¬ 
yses  of  the  manner  in  which  they  would 
operate  in  practice. 

2.  Administrative  issues.  As  proposed, 
the  amount  of  incremental  crude  oil 
which  would  be  produced  as  a  result  of 
a  qualifying  tertiary  enhanced  recovery 
project  would  be  determined  and  certi¬ 
fied,  and  only  such  crude  oil  would  be 
eligible  to  receive  the  incentive  price  as 
tertiary  crude  oil.  The  certification 
would  be  made  by  appropriate  state  or 
federal  authority,  subject  to  PEA  review, 
and  would  be  expressed  in  terms  of  both 
the  life  of  the  project  and  as  a  series  of 
time-phased  increments  during  the  life 
of  the  project. 

Crucial  to  the  practicability  of  this 
proposed  approach  are  the  willingness 
and  resources  of  existing  state  and  fed¬ 
eral  regulatory  authorities,  other  than 
the  PEA,  to  make  the  required  deter¬ 
minations.  Therefore,  as  previously  indi¬ 
cated,  the  PEA  has  forwarded  copies 
of  this  notice  to  the  authorities  which 
it  has  preliminarily  identified  as  possible 
certifying  authorities,  for  their  specific 
comments  and  suggestions.  Copies  have 
also  been  sent  to  and  comments  re¬ 
quested  from  the  Interstate  Oil  Com¬ 
pact  Commission  (“lOCC”),  an  organi¬ 
sation  comprised  of  representatives  from 
most  if  not  all  of  the  state  agencies. 
These  authorities,  and  the  properties 
over  which  they  would  have  jurisdiction 
for  certification  purposes,  are  as  follows: 

Authority  Properties  f» 

Alabama  State  OU  and  Alabama. 

Oas  Board. 

Alaska  Department  of  Alaska. 

Natural  Resources,  Di¬ 
vision  of  on  and  Otus. 

Arizona  Oil  and  Oas  Oon-  Arizona. 

servatlon  Commission. 

Arkansas  OU  and  Oas  Arkansas. 
Commission. 

California  Department  of  California. 
Conservation,  Division 
of  OU  and  Oas. 

Colorado  OU  and  Oas  Colorado. 
Conservation  Commis¬ 
sion. 

Florida  Department  of  Florida. 

Natural  Besoturoes,  Bu¬ 
reau  of  Oeology,  Oil 
and  Gas  Section 

Georgia  Department  of  Georgia. 

Natural  Resources. 

Idaho  Department  of  Idaho. 

Lands. 

Illinois  Department  of  Illinois. 

Mines  and  Minerals,  Oil 
and  Gas  Division. 


Authority  Properties  in 

Indiana  Department  of  Indiana. 

Natural  Resources,  Oil 
and  Gas  Division  " 

Iowa  Geological  Sxirvey..  Iowa. 

Kansas  Corporation  Com-  Kansas, 
mission.  Oil  and  Of^ 

Conservation  Division. 

Kentucky  Department  of  Kentucky. 

Mines  and  Minerals,  Oil 
and  Oas  Division 

Louisiana  Department  of  Louisiana. 
Conservation. 

Maryland  Geologictil  Sur.  Maryland, 
vey. 

Michigan  Department  of  Michigan. 

Natural  Resources. 

Mississippi  State  Oil  and  Mississippi. 

Gas  Board. 

Missouri  State, Oil  and  Missouri. 

Gas  Council. 

Montana  Board  of  Oil  Montana. 

and  Oas  Conservation. 

Nebraska  OU  and  Oas  Nebraska. 
Conservation  Commis¬ 
sion. 

Nevada  Department  of  Nevada. 
Conservation  and  Nat¬ 
ural  Resources,  Division 
of  OU  and  Oas  Conser¬ 
vation. 

New  Mexico  Oil  Conserva-  New  Mexico, 
tion  Commission. 

New  York  Department  of  New  York. 
Environmental  Conser¬ 
vation,  Bureau  of  Min¬ 
erals. 

North  Carolina  Depart-  North  Carolina, 
ment  of  Natural  and 
Economic  Resources, 

Division  of  Resource 
Planning  and  Evalua¬ 
tion. 

North  Dakota  Geological  North  Dakota. 
Survey. 

Ohio  Department  of  Nat-  Ohio, 
ural  Resource 

Oklahoma  Corporation  Oklahoma. 
Commission,  QU  and 
Oas  Conservation  Di¬ 
vision.  ” 

Oregon  Department  of  Oregon. 

Oeology  and  Mineral 
Industries. 

Pennsylvania  Department  Pennsylvania, 
of  Environmental  Re¬ 
sources,  Division  of  OU 
and  Oas. 

South  Carolina  State  De-  south  Carolina, 
velopment  Board,  Divi¬ 
sion  of  Geology. 

South  Dakota  Geological  south  Dakota. 
Survey. 

Tennessee  Department  of  Tennessee. 
Conservation,  Division 
of  Geology. 

Texas  Railroad  Commls-  Texas. 

Sion,  OU  and  Gas  Divi¬ 
sion. 

United  States  Geological  Federal  lands. 
Survey. 

Utah  Oil,  Gas  and  kflnlng  xJtah- 
Board. 

Virginia  Department  of  Virginia. 

Labor  and  industry. 

Division  of  Mines  and 
Quarries. 

Washington  Department  Washington. 

of  Natural  Resources. 

West  Virginia  Department  West  Virginia, 
of  Mines,  OU  and  Gas 
Division. 

Wyoming  OU  and  Oas  Wyoming. 
Conservation  Commis¬ 
sion. 

Such  authorities  have  be^  IdGitlfied  on 
the  basis  of  FEA’s  prellmlmTy  dete»- 
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mination  that  they  are  likely  to  have  the 
required  expertise  to  msdre  the  deter- 
minatkAs  called  for.  They  are  taken 
from  the  1976  EhrectcMy  of  State  Oil  and 
Gas  Agencies,  published  by  the  lOCC. 
However,  the  FEA  is  not  totally  familiar 
with  the  extent  of  the  resources  avail¬ 
able  or  which  could  feasibly  be  made 
available  to  such  authorities;  and  there 
may  also  be  other  authorities  capable  of 
performing  this  fxmction.  Cmnments  and 
suggestions  in  this  regard  are  solicited. 

The  FEA  has  considered,  but  has 
tentatively  rejected,  the  alternative  of 
centralizing  all  certification  functions  in 
the  FEA.  The  reasons  for  not  proposing 
such  centralization  are  discussed  in  sec¬ 
tion  V.A.2.  Howevw,  the  PEA  does  pro¬ 
pose  to  review  all  certification  decisions 
concerning  the  amoimt  of  incremental 
crude  oil  eligible  for  the  incentive  price, 
and  to  provide  that  such  certifications 
would  not  become  “final”  until  there  has 
been  at  least  an  opportunity  for  such  re¬ 
view.  A  certification  would  become 
“final”  after  sixty  (60)  calendar  days 
frcrni  the  date  of  notification  to  the  pro¬ 
ducer  of  FEA’s  receipt  of  the  certifica¬ 
tion  and  supporting  documentation,  un¬ 
less  within  that  period  the  FEA  questions 
or  challenges  the  certification  or  some 
portion  thereof,  A  producer  would  not  be 
entitled  to  rely  upon  such  a  certification 
•unless  and  until  it  becomes  “final.” 

The  essential  reason  for  retention  of 
a  review  function  is  to  provide  the  PEA 
with  the  means  and  express  authority  to 
fulfill  its  overall  responsibility  for  the 
operation  of  the  incentive  program.  It 
is  not  contemplated  that  the  PEA  would 
ordinarily  seek  to  substitute  Its  judgment 
for  the  technical  expertise  of  existing 
authorities;  its  review  would  be  Intended 
simply  to  provide  a  final  check  agralnst 
any  errors,  omissions  or  apparent 
anomalies.  It  would  also  tend  to  promote 
at  least  rough  uniformity  among  geo¬ 
graphical  areas. 

Comment  No.  13.  The  FEA  recognizes 
that  this  two-step  certification  procedure 
presents  Uie  prospect  of  additimial  delay 
in  implementing  tertiary  enhanced  re¬ 
covery  projects.  While  the  FEA  pres¬ 
ently  believes  that  some  such  delays  may 
be  a  necessary  cost  of  promoting  other 
objectives,  it  requests  comments  and 
suggestions  concerning  ways  in  which 
this  proce^  can  be  streamlined.  In  addi¬ 
tion.  as  previously  indicated,  the  FEA 
will  be  considering  administrative  fac¬ 
tors  among  others  in  determining 
whether  the  “incremental”  aii>proach  is 
the  most  desirable.  - 

Comment  No.  14.  Evaluation  and  com¬ 
ments  are  also  requested  concerning  the 
administrative  feasibility  of  making  the 
determinations  called  for.  Several  com¬ 
ments  in  response  to  the  third  stage 
EPCA  proceeding  argued  that  distin¬ 
guishing  the  amount  (rf  crude  oil  attrib¬ 
utable  to  tertiary  recovery  techniques 
from  that  attributable  to  other  methods 
is  extremely  difficult,  if  not  impossible. 
Under  the  proposal,  the  certifying  au¬ 
thority  would  be  called  upon  to  project 
■  the  amoimt  of  production  which  could 
have  been  obtained  without  application 
of  the  qualifying  tertiary  recovery  proj¬ 


ect,  both  from  oontinuatkm  oi  produc- 
tkm  methods  actually  used  prior  to  or  in 
addition  to  tbe  luroject  and  from  any 
other  n(m-tertlary  methods  which  could 
have  been  (but  have  not  been)  apidled. 
The  “Incremental”  crude  ffil  eligible  for 
pricing  as  tertiary  crude  oil  would  be 
total  crude  production  above  these 
amounts.  The  FEA  recognizes  that  these 
calculations  may  be  complicated,  and  it 
requests  cwnments  on  whether  they  can 
be  accmnplished  within  available  re¬ 
sources  and  in  a  reascmably  expeditious 
maimer.  However,  FEA  is  preliminarily 
of  the  view  that  it  should  not  be  impossi¬ 
ble  to  make  these  determinations,  nor 
does  it  expect  absolute  precision  in  doing 
so. 

The  FEA  also  recognizes  that,  at  least 
in  theory,  a  determination  of  what  non- 
tertiary  methods  would  be  feasible  might 
involve  ecMiomfc  analysis.  For  example, 
a  particular  secondary  method  of  re¬ 
covery  might  be  or  become  uneconomic, 
even  if  technically  feasible,  because 
quantities  of  crude  oil  which  could  be 
produced  thereby  would  not  be  sufficient 
to  cover  marginal  costs.  However,  It  is 
not  PEA’S  intention  to  require  the  certi¬ 
fying  authorities  to  undertake  this  kind 
of  analysis.  It  proposes  to  call  upon 
certifying  authorities  to  consider  only  the 
technical  feasibility  of  various  non-ter- 
tiary  recovery  methods,  and  to  base  its 
projections  accordingly.  In  other  words, 
the  non-incremental  production  base¬ 
line  would  include  quantities  producible 
fiXMn  non-tertiary  projects  which  are 
technically  feasible,  even  if  they  would 
not  be  economical.  Of  course,  this  may 
result  in  a  somewhat  artificial  situation, 
since  in  these  cases  it  can  be  said  that  a 
portimi  of  the  “non-incremental”  crude 
oil  would  not  have  been  produced  but 
for  the  tertiary  enhanced  recovery  proj¬ 
ect.  However,  since  non-tertiary  recovery 
methods  are  generally  less  costly  than 
tertiary  methods,  and  since  the  quanti¬ 
ties  of  crude  on  necessary  to  make  such 
methods  economical  are  therefore  com¬ 
paratively  small,  the  amount  of  crude 
oU  thus  “artlfidJly”  considered  non-in¬ 
cremental  may  not  be  significant.  On  the 
other  hand,  if  the  certifying  authorities 
were  not  to  consider  potential  produc¬ 
tion  from  other  methods,  the  result 
might  frequently  be  that  potential  pro¬ 
duction  from  economical  non-tertiary 
methods  would  be  given  an  unwarranted 
incentive. 

Comment  No.  15.  The  FEA  requests 
evaluation  and  comment  upon  the  vali¬ 
dity  of  the  above  observations  concern¬ 
ing  imputed  producUon  from  non-ter¬ 
tiary  methods.  If  they  are  considered 
not  to  be  valid,  suggestions  are  requested 
as  to  how  potential  production  from  ncm- 
tertiary  methods  which  are  economically 
feasible  can  be  determined  and  ac¬ 
counted  for.  A  possible  solution,  which 
would  further  ccmiplicate  the  certifica¬ 
tion  process  and  is  thus  not  presently 
favored,  would  be  fcH:  the  certifying  au¬ 
thority  to  certify  several  quantities  con¬ 
ditionally,  subject  to  FEA  determination 
as  to  whether  a  particular  non-tertiarj- 
method  would  be  econimiical. 

Comment  No.  16.  Cmnments  are  also 
requested  upon  whether  it  is  feasible  to 


make  the  determinaion  of  incremental 
crude  both  in  terms  of  total  ultimate 
incremental  [Moductkm  and  in  t^ms  of 
a  series  ot  time-i^iased  (monthly  or 
qoarteily)  increments.  The  purpose  of 
determining  incremwital  producticm  over 
a  series  of  several  time  p^ods  is  simply 
to  account  for  the  fact  that  the  addition¬ 
al  production  may  occur  in  the  form  of 
an  increased  rate  of  production,  as  well 
as  increased  total  production,  and  to  per¬ 
mit  incentive  pricing  of  the  Incremental 
production  as  it  occurs.  Since  the  deter¬ 
mination  of  incremental  crude  oil  will 
presumably  be  based  upon  production 
curves,  this  apiM'oach  preliminarily  ap¬ 
pears  feasible  to  the  FEA. 

C.  PRICE  TO  WHICH  TERTIAXY  CRUDE  OIL  IS 
ENTITLED. 

As  proposed,  tertiary  crude  oil,  as  de¬ 
termined  under  methods  discussed  in  the 
preceding  sections,  would  be  entitled  to 
be  s(^d  at  a  market  clearing  price.  Com¬ 
ment  No.  17.  However,  the  FEA  Is  also 
considering,  and  requests  comments 
upon  the  alternative  of  permitting  ter¬ 
tiary  crude  oil  to  be  sold  at  upper  tier 
prices.  (In  addition,  as  discussed  in  sec¬ 
tion  V.A.I.C..  the  FEA  is  considering  the 
alternative  of  permitting  upper  tier 
prices  for  “second  category”  tertiary  en¬ 
hanced  recovery  techniques,  and  market 
prices  for  “first  category”  techniques 
and  for  those  secimd  category  techniques 
which  can  be  shown  to  be  otherwise  un- 
ecw.omical  in  specific  situations.  This 
alternative  will  not  be  specifically  dis¬ 
cussed  here.) 

In  the  third  stage  EPCA  proceeding, 
the  FEA  sought  and  received  many  com¬ 
ments  upon  the  alternatives  of  upper 
tier  price  versus  market  price.  A  sid>- 
stantial  number  strongly  urged  market 
price,  contending  that  it  is  necessary  to 
allow  all  of  the  stimulus  the  market  can 
provide.  It  was  also  urged  that  provision 
of  a  market  price  would  provide  a  more 
reliable  investment  climate,  by  produc¬ 
ing  greater  investor  confidence  that  the 
price  of  tertiary  crude  oil  would  be  rela¬ 
tively  free  from  the  potential  of  future 
price  “rollbacks,”  and  would  facilitate 
transition  to  uncontrolled  prices  gener¬ 
ally.  Under  the  EPCA,  the  FEA  cannot 
proiide  absolute  assurance  against  the 
necessity  for  revision  of  prices  for  ter¬ 
tiary  crude  oil.  inasmuch  as  such  crude 
oil  has  not  been  exempted  from  the  com¬ 
posite  price  limitations  of  that  Act  and 
Inasmuch  as  the  pricing  of  any  categoiy 
of  domestic  crude  oil  must  take  into 
account  and  balance  the  impacts  upon 
other  categories.  However,  the  FEA  views 
these  more  subjective  factors  pertaining 
to  investment  decisions  as  real  and  legiti¬ 
mate,  and  It  believes  they  are  entitled 
to  weight  in  its  determination  of  which 
price  level  to  select. 

On  the  other  hand,  many  commenters 
urged  upper  tier  prices,  stressing  the 
need  for  substantial  incentives.  While 
many  among  this  group  did  not  specifi¬ 
cally  object  to  market  prices,  implying 
rather  that  upper  tier  prices  would  be 
sufficient,  some  commenters  did  object 
to  market  prices  on  the  grounds  of  ad¬ 
ministrative  difficulties.  Principally,  they 
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argued  that  the  creation  of  a  third  class 
of  crude  oil  would  make  an  already  com¬ 
plex  system  of  entitlements  more  com¬ 
plicated.  However,  such  objections  were 
lacking  In  specificity.  Finally,  some  were 
concerned  that  market  level  prices  would 
exert  an  undue  downward  pressure  upon 
crude  oil  In  the  other  tiers  and  thus  be 
counterproductive.  This  concern  was 
shared  by  some  of  those  who  favored 
market  prices,  In  that  their  support  for 
such  prices  was  conditioned  upon  remov¬ 
ing  tertiary  crude  oU  from  the  composite 
price  computation. 

In  determining  whether  to  adopt  the 
market  price  as  proposed  or  the  upper 
tier  alternative,  ^e  PEA  will  take  into 
consideration  a  number  of  factors.  First, 
it  will  attempt  to  determine,  at  least  in 
general  terms,  the  amount  of  crude  oil 
which  would  be  elicited  from  each  ap¬ 
proach.  Obviously,  upper  tier  prices  will 
not  provide  any  additional  incentive  for 
tertiary  recovery  on  properties  which  are 
presently  producing  all  upper  tier  oil. 
They  may  provide  sufiBcient  incentive 
for  such  techniques  on  properties  pro¬ 
ducing  lower  tier  oil,  although  market 
prices  may  produce  an  incentive  for  even 
greater  recovery.  Comment  No.  18.  The 
FEA  therefore  requests  that  producers 
provide  their  best  estimates  of  their 
probable  responses  to  each  alternative, 
including  the  extent  to  which  additional 
production  would  otherwise  be  lower  tier 
oil  and  the  extent  to  which  it  would 
otherwise  be  upper  tier  oil.  The  FEA 
.seeks  specific  quantification,  to  the  ex¬ 
tent  possible.  In  making  these  estimates, 
producers  should  take  into  account  the 
effects  of  recent  developments,  such  as 
the  redefinition  of  the  term  “property” 
(41  FR  36172,  August  26, 1976)  and  mod¬ 
ification  of  criteria  for  determining 
whether  a  property  qualifies  as  “stripper 
well  property”  (41  PR  48319,  November 
3,  1976),  which  may  have  the  effect  of 
increasing  permissible  prices  of  crude 
oil  which  would  formerly  have  been  con¬ 
sidered  “old”  or  “lower  tier”  crude  oil. 

To  the  extent  that  prices  for  crude  oil 
produced  from  a  property  which  Is  a 
candidate  for  a  tertiary  enhanced  re¬ 
covery  project  would  no  longer  be  af¬ 
fected  by  one  or  the  other  of  the  al¬ 
ternatives  discussed  herein  because  of 
these  other  developments,  producers’ 
estimates  of  production  response  to  the 
applicable  price  incentive  alternative  dis¬ 
cussed  herein  should  be  reduced. 

The  FEA  recognizes  that  the  Lewin 
study  indicated,  imder  the  assmnptions 
and  conditions  there  stated,  that  more 
additional  crude  oil  can  be  elicited  at 
market  prices  than  at  upper  tier  prices. 
It  also  recognizes  that  many  commenters 
believed  the  analysis  of  the  production 
response  to  upper  tier  prices  (as  opposed 
to  market  prices)  to  be  somewhat  overly 
optimistic.  It  is  largely  on. the  strength 
of  these  obsen  atlons,  confirmed  by  many 
comments,  that  the  FEA  has  proposed 
market  prices^  However,  the  FEA  desires 
as  much  det^  from  producers  as  pos¬ 
sible  in  order  to  check  these  conclusions 
against  the  current  situation  and  to  bal¬ 
ance  them  against  the  possible  disad¬ 
vantages  of  a  market  price. 


Second,  the  FEA  will  attempt  to  de¬ 
termine  the  impact  oi  the  two  alterna¬ 
tives  upon  the  composite  price,  and 
hence  the  Impact  upon  permissible 
prices  for  other  domestic  crude  oil.  For 
this  purpose  as  well  the  above  produc¬ 
tion  response  data  are  requested,  to¬ 
gether  with  an  estimate  of  the  years  in 
which  the  increased  production  will  oc¬ 
cur.  As  previously  indicated  in  section 
in.,  the  FEA  currently  estimates  that 
the  impact  of  a  market  price  for  tertiary 
crude  oil  upon  the  composite  price  would 
be  as  follows: 

Percent 

1976  _  --  0 

1977  _ .3 

1978  _  .9 

1979  _ 1.2 

However,  the  FEA  wishes  to  test  the 
validity  of  these  data  against  producer 
estimates  of  how  much  increased  pro¬ 
duction  can  be  expected  and  whence 
(lower  or  upper  tier)  it  would  come, 

Commenters  are  asked  to  bear  in  mind 
that  the  actual  incentive  price  of  tertiary 
crude  oil,  whether  it  be  upper  tier  or 
market,  must  be  included  in  the  compu¬ 
tation  of  the  actual  weighted  average 
price  of  all  domestic  crude  oil.  Tlie  PEA 
does  not  have  authority,  under  present 
law,  to  disregard  the  actual  price  of 
tertiary  crude  oil  or  to  u.se  afi  imputed 
value  for  such  crude  oil  in  making  its 
composite  price  determinations. 

Third,  the  PEA  will  consider  tlie  ad¬ 
ministrative  difficulties  involved  in  each 
approach.  Comment  No.  19.  Comment¬ 
ers  are  requested  to  detail  their  concerns 
arising  out  of  the  implications  for  the 
entitlements  program  and  any  other 
problems  of  administration  which  they 
foresee  with  respect  to  each  alternative. 
Tliey  are  also  requested  to  assess 
whether  these  concerns  are  of  such 
magnitude  that  they  would  deter  imple¬ 
mentation  of  tertiary  enhanced  recovery 
projects  or  otherwise  outweigh  the  bene¬ 
fits  of  the  particular  alternative  consid¬ 
ered.  However,  PEA  does  not  presently 
believe  that  using  market  prices  will 
present  any  new  or  different  problems 
with  respect  to  the  entitlements  program, 
since  the  recent  exemption  of  stripper 
well  crude  oil  has  already  necessitated 
the  adoption  of  similar  adjustments  to 
the  entitlements  program  to  account  for 
domestic  crude  oil  permitted  to  be  sold 
at  market  prices.  See  41  PR  37599  (Sep¬ 
tember  7,  1976)  (proposal  to  implement 
stripper  weU  oil  exemption),  and  41  FR 
48319  (November  3,  1976)  (final  action 
Implementing  exemption).  Similar  ad¬ 
justments  have  also  been  required  for 
Naval  Petroleum  Reserves  crude  oil. 

One  alternative  which  the  FEA  has 
considered,  but  has  tentatively  decided 
against,  is  a  “ratemaking”  aimro£u;h,  i.e., 
an  approach  in  which  the  FEA  would 
specially  set  prices  for  crude  oil  derived 
from  a  qualifying  project  based  upon  its 
assessment  of  what  would  constitute  a 
“reasonable  rate  of  return”  on  Invest¬ 
ment  in  the  tertiary  recoveh^  project.  In 
theory,  such  an  approach  has  some  con¬ 
siderable  appeal,  but  In  practice  It  ap¬ 
pears  to  the  FEA  to  present  unacceptable 
difficulties. 


In  theory,  a  ratemaking  approach 
would  permit  the  FEA  to  finely  tune  per¬ 
missible  prices  to  the  economics  involved, 
such  that  sufficient  incentives  are  given 
but  imjuslified  windfalls  are  prevented. 
However,  the  practical  difficulties  are 
many  and  significant.  First,  setting  the 
price  would  require  detailed  and  time- 
consuming  proceedings,  as  a  result  of 
which  many  possible  projects  would 
likely  encounter  significant  delays  in  the 
FEA.  While  it  is  true  that  the  FEA  may 
be  engaging  essentially  in  a  “rate  of  re¬ 
turn”  analysis,  for  purposes  of  determin¬ 
ing  whether  a  project  involving  a  “second 
category”  tertiary  enhanced  recovery 
technique  would  be  economical  without 
the  incentive,  such  an  analysis  would  be 
required  only  for  such  “second  category” 
techniques;  and  even  as  to  such  tech» 
nlques  the  need  for  this  analysis  could 
be  limited  to  those  cases  in  which  the 
producer  seeks  more  than  an  upper  tier 
price  if  the  alternative  discussed  in  sec¬ 
tion  V.A.I.C.  is  adopted.  Under  that  alter¬ 
native,  the  implementation  of  a  project 
Involving  a  “second  category”  technique 
would  automatically  entitle  Incremental 
crude  oil  to  receive  upper  tier  prices,  and 
only  if  market  prices  were  sought  would 
an  economic  analysis  be  required.  Thus 
under  the  proposed  approach  only  a  se¬ 
lected  few  cases  woiild  require  this  sort 
of  analysis.  Moreover,  the  need  for  de¬ 
tailed  examination  of  every  element  of 
the  calculation,  not  only  of  the  “rate 
base”  but  also  of  the  projected  return, 
should  not  be  as  great  under  an  approach 
in  which  the  analysis  is  lased  as  a  check 
against  meritless  cases,  in  contrast  to  an 
approach  in  which  the  FEA  woultTlhen 
be  required  to  establish  a  specific  return 
and  determine  how  it  would  be  realized 

Second,  as  history  with  ratemaking 
proceedings  seems  to  establish,  such  pro¬ 
ceedings  are  never  really  finished.  Since 
an  established  price  would  necessarily  be 
based  upon  estimates  of  future  produc¬ 
tion,  and  other  estimates  and  assump¬ 
tions  which  may  not  be  realized  or  may 
be  exceeded,  there  would  be  constant 
(and  often  legitimate)  pressure  to  in¬ 
crease  or  decrease  prices  which  have  been 
set.  Thus,  setting  prices  in  this  fashion 
woffid  likely  Involve  unacceptable  con¬ 
sumption  of  time  and  undesirable  delay. 
It  would  also  tend  to  Increase  producer 
uncertainty  and  promote  a  “wait-and- 
see”  attitude  concerning  even  meritori¬ 
ous  projects,  or  it  may  promote  halting 
and  piece-meal  project  Implementation. 
In  contrast,  under  the  proposed  approach 
a  producer  would  have  to  accept  a  sub¬ 
stantial  portion  of  the  risks,  but  should 
be  encouraged  to  do  so  by  reasonable 
assurance  that  increased  prices  within 
the  broad  general  constraints  of  the  up¬ 
per  tier  or  market  limits  will  not  be  de¬ 
pendent  upon  prior  administrative  ap¬ 
proval. 

There  are  other  considerations  again.st 
adopting  the  ratemaking  approach,  such 
as  the  compliance  and  entitlement  pro¬ 
gram  dlfficiilties  which  may  be  Increased 
under  a  system'ln  which  there  is  a  pro¬ 
liferation  of  lawful  cnxle  oil  price  “ceil¬ 
ings.”  For  all  of  these  reasons  the  FEA 
has  preliminarily  determined  that  this 
approach  should  not  be  pursued 
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Comment  No.  20.  The  PEA  recognizes 
that  to  forego  a  strict  rate  of  return  ap¬ 
proach  for  determining  permissible  prices 
may  be  to  encourage  the  application  ot 
“second  category”  techniques  at  the  ex¬ 
pense  of  “first  category”  techniques,  since 
under  a  single  incentive  price  there 
would  be  a  greater  return  from  projects 
which  are  only  mar^nally  uneconomic 
under  present  conditions  than  from  those 
projects  which  are  clearly  tmeconomic 
because  of  their  higher  costs.  However, 
the  probability  of  this  occurrence  should 
be  reduced  to  the  extent  that  “first  cate¬ 
gory”  techniques  promise  greater  addi¬ 
tional  crude  oil  recovery.  In  any  event, 
on  a  preliminary  basis  it  does  not  appear 
to  PEA  that  the  need  to  avoid  these  sit¬ 
uations  is  sufficient  to  outweigh  the  prac¬ 
tical  disadvantages  of  adopting  a  rate  of 
return  approach.  However,  commenters 
are  invited  to  provide  their  views  as  to 
whether  the  provision  of  a  single  incen¬ 
tive  price  applicable  to  all  projects  would 
cause  producers  to  apply  inefiBclent 
methods,  and  if  so  whethCT  the  magni¬ 
tude  of  tois  effect  would  be  sufficient  to 
warrant  the  approach  of  setting  a  speci¬ 
fic  incentive  price  for  each  project. 

D.  EVENTS  OCCUKRING  AFTER  PROJECT  IMPLE¬ 
MENTATION - EFFECT  OF  PRIOR  CERTIFICA¬ 

TION  OF  A  PROJECT 

As  proposed,  a  “final”  certification 
once  given  to  a  project  would  be  subject, 
nevertheless,  to  certain  express  and  im-' 
plied  continuing  conditions.  This  would 
be  true  both  for  FEA  certification  that  a 
particular  project  involving  application 
of  a  “second  category”  tertiary  recovery 
technique  is  a  qualifying  “bona  fide  ter¬ 
tiary  enhanced  recovery  project.”  and 
also  fOT  the  certificaticm,  required  for  all 
projects  involving  either  first  or  second 
cat^ory  techniques,  of  the  amount  of 
tertiary  crude  oil  which  may  receive  the 
incentive  price. 

Both  the  determination  that  a  “second 
category”  technique  qualifies  and  the  de¬ 
termination  of  the  amount  of  incre¬ 
mental  crude  oil  resulting  from  an  eligi¬ 
ble  project  would  be  expressly  condi¬ 
tioned  upon  the  producer’s  implementing 
the  project,  and  cmitinulng  to  implement 
the  project,  at  the  times  and  to  the  ex¬ 
tent  represented  in  its  requests  for  cer¬ 
tification.  Such  representations  would  be 
deemed  to  be  incorporated  in  the  certi¬ 
fication,  imless  the  certification  expressly 
sets  forth  different  conditions. 

If  a  producer  is  found  not  to  have 
adhered  to  such  r^resentations  or  ex¬ 
press  conditions,  the  certification  would 
be  subject  to  retroactive  revocation  or 
modificatimi,  as  the  FEIA  may  determine 
to  be  appropriate.  In  addition,  a  proj¬ 
ect  invoMng  a  “first  category”  technique 
must  in  fact  meet  the  applicable  re¬ 
quirements  concerning  the  extent  to 
which  the  processes  or  materials  must 
be  applied  in  order  to  qualify  automati¬ 
cally,  or  be  subject  to  retroactive  dis¬ 
allowance  of  the  incentive  price.  These 
conditions  would  be  in  addition  to  the 
conditkHi  that  such  certaflcations  may 
be  revoked  or  modified  retroactively,  if 
the  prodtKer  is  determined  not  to  have 
sought  certification  in  good  faith,  or 


not  to  have  pursued  the  project  in  gocd 
faith.  Moreover,  a  certification  would  be 
revDcaide  or  modifiable  retroactively  for 
any  material  error  of  which  the  producer 
knew  or  should  have  known,  or  which  it 
caused.  Any  such  revocation  or  modifica- 
tion  would  make  a  producer  subject  to 
appropriate  ronedlal  orders. 

The  above  conditions  are  believed  to 
be  necessary  because  the  certifications 
provided  for  under  the  proposed  ap¬ 
proach  will  of  necessity  be  based  not 
upon  accomplished  and  verifiable  facts, 
but  rather  upon  the  intentions  of  the 
producers.  Since  the  producer  is  in  the 
best  positicMi  both  to  know  what  will  be 
required  and  to  control  project  imple¬ 
mentation,  it  seems  reasonable  to  re¬ 
quire  adherence  to  the  material  repre¬ 
sentations  made  by  the  producer  in  seek¬ 
ing  certification  as  a  condition  to 
receiving  the  incentive  price.  These  con¬ 
siderations  are  relevant  even  though  the 
incentive  price  would  apply  only  to  incre- 
m^tal  crude  oil  resulting  from  a  par¬ 
ticular  project.  The  determination  of 
the  amoimt  of  incremental  crude  oil  de¬ 
pends  substantially  upon  the  determi¬ 
nation  of  what  the  actual  production 
decline  curve  would  have  been  in  the 
absence  of  the  project.  Thus,  in  theory 
at  least,  the  extent  to  which  a  producer 
receives  the  incentive  price  would  di¬ 
rectly  depend  upon  the  amount  of  pro¬ 
duction  in  excess  of  this  cun'e,  and  the 
amount  of  such  incremental  production 
would  in  turn  be  directly  dependent  upon 
the  extent  to  which  the  producer  con¬ 
tinues  to  apply  the  tertiary  recovery 
processes.  In  this  sense,  there  would  be 
a  continuing  natural  incentive  for  the 
producer  to  proceed  diligently  with  the 
project  after  certification.  Nevertheless, 
the  projection  of  a  production  decline 
curve  is  only  an  estimate  which  could 
be  erroneous.  Thus,  it  conceivably  could 
happen  that  a  producer  could  receive 
the  incentive  price  for  a  substantial 
quantity  of  crude  oil  without  applying 
substantial  eff<»1s  at  tertiary  recovery, 
primarily  because  of  an  overly  pessi¬ 
mistic  production  decline  projection. 
Hmce,  the  condition  that  the  producer 
actually  proceed  in  acc<»‘dance  with  its 
representations  as  to  its  proposed  ter¬ 
tiary  recovery  activities. 

The  PEA  recognizes  that  the  above  pro¬ 
posed  requirements  could  create  anom¬ 
alous  situations  in  which  a  producer 
might  be  induced  to  continue  economi¬ 
cally  unsound  actions  with  respect  to 
projects  that  do  not  prove  to  be  success¬ 
ful,  in  order  to  avoid  the  risk  of  revoca¬ 
tion,  unless  there  are  means  for  effecting 
a  rational  adjustment  Of  course,  modi¬ 
fication  short  of  revocation  may  be  ap¬ 
propriate  in  premier  cases,  and  prospec¬ 
tive  pricing  adjustments  to  remedy  any 
past  omissions  might  also  be  appropriate 
in  some  cases. 

Comment  No.  21.  Tlie  FEA  is  con¬ 
cerned  to  avoid  these  anomalous  situa- 
tkms,  and  also  to  avoid  imposing  luireal- 
istic  conditions  upon  iHoducers,  while  at 
the  same  time  meeting  the  objective  of 
preventing  unwarranted  and  unintended 
windfalls  as  a  result  of  substantial  mis¬ 
calculation.  nierefore,  it  requests  com¬ 


ments  and  suggestions  regarding  alter¬ 
native  means  of  accomplishing  these 
purposes. 

It  should  be  noted  that  nothing  in  the 
piopK>sed  regulations  would  ixovent  a 
producer  from  seeking  recertifleaton 
based  upon  the  then  known  circum¬ 
stances,  and  this  is  an  obvious  possible 
route  to  take.  However,  it  would  entail 
additional  time  and  possiUe  production 
delay,  and  could  in  practice  amount  to 
a  series  of  “inverse”  rate  proceedings  in 
which  eligible  quantities  rather  than 
prices  are  adjust^.  Or  it  may  be  possi¬ 
ble  to  adc^t.  either  in  the  regulations  or 
in  the  certifications  or  in  both,  a  mini¬ 
mum  level  erf  proposed  actions  (a  “fiexi- 
Irflity  factor")  b^ow  which  a  producer 
could  not  go  without  seeing  recertlfica- , 
tion.  Another  possibility  is  to  make  the 
failure  to  adhere  to  representations 
prima  facie  grounds  for  total  pxospective 
disallow'ance  of  the  incwitive  price,  sub¬ 
ject  to  the  producer’s  ability  to  show  why 
no  or  a  lesser  disallowance  is  justified, 
and  without  rwejudice  to  retroactive  dis¬ 
allowance  in  the  event  the  FEA  deter¬ 
mines  that  the  producer  has  not  iwo- 
ceeded  in  good  faith. 

The  PEA  recognizes  the  complexity  of 
these  considerations,  and  of  the  pro¬ 
cedural  issues  they  present,  and  requests 
the  assistance  of  commenters  in  seeking 
to  resolve  them  in  the  most  productive 
manner. 

Comment  No.  22.  In  connection  with 
the  foregoing,  the  PEA  also  solicits  com¬ 
ments  as  to  the  appropriate  role  to  be 
played  by  the  initial  certifsdng  authori¬ 
ties  in  monitoring  post -certification  ac¬ 
tions  ‘of  the  producers,  and  in  making 
any  required  post-certification  determi¬ 
nations  and  adjustments. 

It  should  also  be  noted  that  receipt 
of  a  certification  cannot  be  construed 
as  vesting  in  the  recipient  an  imquali- 
fied  right  to  receive  a  particular  incen¬ 
tive  price,  even  if  nothing  in  the  pro¬ 
ducer’s  conduct  or  circumstances 
amoimts  to  “cause”  (in  the  above-dis¬ 
cussed  senses)  for  revocation  or  modi¬ 
fication.  The  price  for  tertiary  crude  oil. 
like  that  of  other  domestic  crude  oil 
which  is  not  exempt  from  price  controls, 
remains  in  principle  subject  to  altera¬ 
tion,  in  order  to  effect  compliance  with 
the  pricing  requirements  of  the  EPCA 
and  other  legislation,  current  or  future. 
The  PEA  fully  intends  to  preserve  the 
incentive  intact  to  the  extent  it  feasibly 
can  do  so  without  jeopardizing  the  fun¬ 
damental  goals  of  national  energy  policy 
and  the  requirements  of  law;  hut  under 
present  law  it  cannot  provide  absolute 
assurance  against  any  changes  in  the  in¬ 
centive  regardless  of  future  circum¬ 
stances. 

E.  APPIICABILITY  OF  THE  INCENTIVE  TO 
EXISTING  PROJECTS 

Generally,  the  incentive  is  proposed  to 
be  made  applicable  only  to  projects  which 
are  initial^  after  the  effective  date  of 
the  proposed  amendments  (i.e.,  after  the 
date  of  issuance  of  the  amendments  as 
a  final  rulemaking),  and  after  receipt 
of  the  various  requir^  certifications  dis¬ 
cussed  in  the  preceding  sections.  It 
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would  also  be  applicable  to  cxpuiitioiis 
of  existing  projects,  if  such  expansions 
are  undertaken  after  the  effective  date 
of  the  proposed  amendments  and  after 
receipt  of  the  required  certifications. 
However,  an  existing  project  may  be 
certified  pi'ospectively  if:  (1)  It  would 
be  abandoned  in  the  absence  of  the  in¬ 
centive;  (2)  becaase  of  a  material  and 
jiot  reasonably  foreseeable  changes  of 
objective  circumstances;  and  (3)  viewed 
prospectively  under  the  facts  and  cir¬ 
cumstances  existing  at  the  time  certifi¬ 
cation  is  sought,  it  Is  eligible  for  certi¬ 
fication  under  the  criteria  applicable  to 
new  projects.  An  existing  project  which 
is  applying  a  first  category  technique 
would  be  required  to  obtain  FEA  cer¬ 
tification  as  if  it  were  a  second  category 
project.  For  these  purposes,  a  project 
(or  expansion)  would  be  considered  In¬ 
itiated  at  the  time  of  the  first  expendi¬ 
ture  or  binding  obligation  for  capital 
necessary  to  implement  the  project  (or 
expansion) . 

Hiere  are  a  number  of  existing  en¬ 
hanced  recovery  projects  which  involve 
the  application  of  techniques  meeting 
the  definitions  discussed  In  section 
V.A.l.a.  The  PEA  does  not  propose  to 
consider  such  projects  to  be  qualifying 
projects,  except  as  discussed  above,  es¬ 
sentially  for  the  reason  that  their  very 
existence  Implies  that  they  have  been 
considered  feasible  in  the  absence  of  the 
incentive  by  the  producers  who  have  in¬ 
vested  In  them.  The  producers  may  have 
Invested  in  these  projects  for  a  variety  of 
reasons,  sufficient  in  their  minds  to  justi¬ 
fy  the  project.  To  the  extent  that  the 
expectations  and  assumptions  upon 
which  these  decisions  were  based  have 
generally  been  realized,  the  FEA  believes 
that  there  should  be  no  need  to  provide 
additional  Incentives.  If,  however,  there 
has  been  a  material  and  not  reasonably 
foreseeable  change  of  circumstances  such 
that  the  producer  would  be  forced  to 
abandon  the  project,  then  provision  of 
the  Incentive  would  be  appropriate  if  the 
project  would  otherwise  qualify  for  cer¬ 
tification. 

Comment  No.  23.  The  FEA  requests 
commenters’  views  on  the  foregoing  limi¬ 
tations  regarding  existing  projects,  with 
particular  reference  to  producer  claims 
of  intended  abandonment  and  the  re¬ 
quirement  for  “changed  circumstances.” 
ihe  FEA  recognizes  that  the  objective  of 
Increasing  total  domestic  crude  oil  pro¬ 
duction  would  be  furthered  by  prevent¬ 
ing  producer  abandonment  of  existing 
projects  prior  to  exhausting  production 
therefrom,  and  that  provision  of  the  in¬ 
centive  may  help  to  prevent  or  delay 
such  abandonment.  It  may  also  be 
argued  that  only  those  projects  whose 
continuation  is  .sen.sible  and  meritorious 
would  be  permitted  to  receive  the  incen¬ 
tive,  since  they  would  have  to  qualify  on 
a  prospective  basis  for  certification,  and 
that  a  “changed  circumstances”  require¬ 
ment  is  therefore  unnecessary.  However, 
the  “changed  circximstances”  require¬ 
ment  is  intended  to  take  account  of  two 
matters.  First,  It  is  Intended  to  prevent 
the  PEIA  from  having  to  rely  exclusively 
on  producer  claims  of  Intended  abandon- 


inejit,  and  to  require  producers  to  justify 
their  position  with  reference  to  reason¬ 
ably  objective  and  demonstrable  facts. 
Second,  It  Is  Intended  to  recognize  that 
a  producer  who  has  already  “sunk”  sub¬ 
stantial  investment  costs  in  a  project  Is 
in  a  different  economic  position  than  one 
who  has  yet  to  decide  whether  to  incur 
such  costs,  and  to  prevent  use  of  the 
Incentive  simply  to  recover  such  sunk 
costs.  While  these  considerations  may  be 
implicit  in  determining  whether  to  cer¬ 
tify  a  “second  category”  technique  as 
being  uneconomical  in  the  absence  of  the 
incentive,  they  would  not  otherwise  be 
considered  with  respect  to  "first  cate¬ 
gory”  techniques. 

It  may  be,  however,  that  the  concerns 
which  have  njotivated  the  PEA  to  pro¬ 
pose  a  "changed  circumstances”  rule 
either  are  not  significant  or  do  not  jus¬ 
tify  the  time  and  administrative  prob¬ 
lems  involved  in  making  a  “changed 
circumstances”  determination,  at  lecust 
where  continuation  of  the  project  would 
otherwise  qualify  for  certification  If 
viewed  as  a  new  project.  Or  there  may 
be  other  and  better  methods  of  meeting 
these  concerns.  The  FEA  solicits  com¬ 
ments  and  suggestions  in  this  regard,  and 
also  with  respect  to  whether  there  Is 
substantial  reason  to  believe  that  the  in¬ 
centive  is  necessary  for  existing  projects. 

.  VI.  Other  Matters 

A.  QUALITATIVE  ASSESSMENT  OF  THE  ENVl- 

RONBUENTAL  IMPACTS  OF  THE  PROPOSED 

AMENDMENTS 

The  probable  imiiacts  on  the  environ¬ 
ment  of  the  proposed  amendments  have 
been  reviewed,  and  the  PEA  has  con¬ 
cluded  that  the  short-term  effects 
(within  the  next  six  months)  of  the 
amendments  will  not  significantly  affect 
the  quality  of  the  environment.  Within 
this  period  the  FEIA  will  have  completed 
and  made  available  for  public  comment 
an  Environmental  Impact  Statement 
(“EIS”),  which  is  presently  in  prepara¬ 
tion,  concerning  any  environmental  con¬ 
sequences  of  actions  which  may  be  taken 
to  the  proposed  amendments.  FEA  will 
then  have  an  opportunity  to  Incorporate 
conclusions  based  upon  the  EIS  into  any 
final  regulations  or  revisions  thereof,  to 
account  for  any  changes  Indicated  by 
environmental  considerations,  prior  to 
any  substantial  action  being  taken  pur¬ 
suant  to  such  regulations. 

The  potential  long-term  effect  of  the 
propos^  amendments  will  be  increased 
prices  for  certain  crude  oil,  a  possible 
related  sUght  decrease  in  consumption  of 
crude  (rfj  and  derivative  products,  and 
more  extensive  and  Intensive  applli^iim 
of  the  techniques  described  in  section 
V.A.l.a.  to  pri^ierties  which  will  already 
have  been  in  production  (through  pri¬ 
mary  and  secondary  means)  prior  to  the 
implementation  of  tertiary  techniques  in 
response  to  the  incentive  provided  here¬ 
in.  The  latter  effect  may  in  turn  Involve 
the  Increased  cimsumptlon  of  smne 
chemicals,  such  as  carbon  dioxide,  sur¬ 
factants,  and  the  like,  which  may  be  dis¬ 
charged  into  the  environment;  possible 
increased  demands  on  resources  such  as 


water;  and  possible  increase  in  emi.s,'iori^ 
from  power  sources. 

However,  these  will  be  realized  in  sig¬ 
nificant  or  measurable  degree,  if  at  all. 
only  sffter  a  substantial  period  of  time 
from  the  date  of  this  proposal.  As  noted 
in  the  preceding  sections,  tlie  lead  times 
requlr^  to  plan  a  project,  accumulate 
capital,  and  commence  application  is 
substantial,  amounting  to  from  one  to 
three  years.  As  the  notice  commencing 
the  third  stage  EPCA  proceedings  noted, 
even  the  more  readily  available  tech¬ 
niques  are  not  put  into  operation  imme¬ 
diately,  but  require  as  much  as  one  year 
in  determining  technical  feasibility  and 
parameters.  It  is  possible  that  expansion 
of  an  existing  project  might  be  accom¬ 
plished  in  less  time,  but  this  can  be  at¬ 
tributed  to  the  proposed  incentive  only 
when  done  pm^uant  to  certification  as 
provided  in  the  proposed  regulatlon,s, 
and  such  certification  would  not  occur 
imtil  several  months  after  the  regula¬ 
tions  become  final.  Accordingly,  the  FEA 
has  determined  that  there  will  be  no 
measurable  short-term  environmental 
impacts  as  a  result  of  the  proposed 
amendments,  and  that  the  final  regula¬ 
tions  will  reflect  or  be  amended  to  reflect 
any  necessary  changes  dictated  by  en¬ 
vironmental  considerations  prior  to  any 
substantial  action  having  been  taken 
pursuant  thereto. 

Pursuant  to  section  7tc)(2)  of  the 
Federal  Energy  Administration  Act  of 
1974,  Pub.  L.  93-275,  a  copy  of  this  pro¬ 
posed  rulemaking  has  been  submitted  to 
the  Administrator  of  the  Enviroimiental 
Protection  Agency  (“EPA”)  for  his  com¬ 
ments  COTicemlng  the  Impact  of  this  pro¬ 
posal  on  the  quality  of  the  environment 
EPA  comments  have  been  received.  In  a 
letter  to  the  Federal  Energy  Administra¬ 
tion  on  December  2,  1976,  EPA  stated : 

ITJhe  Environmental  Protection  Agency 
ha.s  reviewed  the  Federai  Energy  Administra¬ 
tion’s  draft  notice  of  proposed  miemaking 
setting  forth  revisions  to  10  CFR  Part  212 
“Additional  Price  Incentives  for  Tertiary  En¬ 
hanced  Recovery  Techniques.”  Tlie  rulemak  - 
ing  revisions  propose  measures  which  will  en¬ 
courage  the  use  of  tertiary  recovery  tech¬ 
niques  to  increase  domestic  oil  productloi. 
Waste  streams  frmn  these  techniques  have 
the  potential  to  cause  significant  environ¬ 
mental  degradation  unless  innovative  con¬ 
trol  technology  or  closed  systems  are  incor¬ 
porated  Into  faculty  designs.  In  addition,  if 
the  use  of  tertiary  recovery  results  in  any 
discharge  of  pollutants  to  the  waters  of  the 
United  States,  a  National  Pollutant  Dis¬ 
charge  Elimination  System  permit  will  be  re¬ 
quired  for  such  discharge  tmder  the  pcavi- 
slons  of  Section  402  of  the  Federal  Water 
Pollution  Ck>ntrol  Act  of  1972.  We  encourage 
roA  to  address  these  concerns  In  the  context 
of  both  the  public  hearing  and  final  rule- 
making  on  this  proposal. 

Tlie  FEA  Invites  relevant  obsei-vations  or 
ctunments  upon  the  matters  noted  in  the 
foreg(ring  EPA  comments.  Commentens 
should  also  be  cognizant  of  the  fact  that 
the  EPA  Is  presoitly  engaged  In  a  rule- 
making  proceeding  under  the  Safe 
Drinking  Water  Act,  Pub.  L.  93-523, 
directed  toward  eventual  tanifiementatloo 
of  a  permit  system  for  certain  undet^ 
ground  injection  activities.  See  4]~fK 
36730,  August  31, 1976. 
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».  CONFORMING  AMENDMENTS 

If  the  proposed  amraidmeiits  ard 
adopted,  the  FEA  intends  to  adc^t  nec¬ 
essary  collateral  amendments  to  the 
Mandatwy  Petroleum  Allocation  and 
Price  Regulations  to  reflect  the  amend¬ 
ments  proposed  today,  such  as  the  en¬ 
titlements  provisions  and  the  producer 
certification  (of  sales  to  purchasers)  pro¬ 
visions.  These  confoi-ming  amendments 
are  not  set  forth  verbatim  herein,  as  the 
FEA  believes  they  will  be  of  a  relatively 
ministerial  nature.  The  FEA  understancis 
that  the  necessity  to  alter  the  entitle¬ 
ments  provisions  has  been  one  of  the 
reasons  assigned  for  opposing  the  market 
price  approach  to  the  Incaitive,  but  it 
does  not  imderstand  such  opposition  to 
be  directed  at  the  formal  aspects  of 
adapting  the  entitlements  provisions.  The 
conforming  amendments  would  largely 
parallel  those  proposed  to  be  accom¬ 
plished  with  respect  to  stripper  well 
crude  oil  (41  FR  37599,  September  7, 
1976).  __ 

C.  DRAFTING  CONSIDERATIONS 

Appended  to  this  Notice  are  proposed 
regulations  Intended  to  implement  the 
matters  proposed  by  the  FEA  and  dis¬ 
cussed  herein.  They  are  complex  in 
structure,  but  are  intended  to  reflect  FEA 
proposals  on  the  wide  variety  of  issues 
discussed  in  section  V.  In  view  of  their 
complexity,  however,  they  may  have  un¬ 
intended  consequences  in  application 
which  potentially  affected  persons  may 
be  able  more  readily  to  ascertain.  There¬ 
fore,  the  FEA  urges  close  scrutiny  of  the 
proposed  regulations.  FEA  would  wel¬ 
come  identiflcation  of  any  potential 
problems,  and  suggestions  as  to  how  they 
may  be  avoided,  as  well  as  suggestions 
concerning  ways  in  whidti  the  proposed 
regulations  can  be  simplified. 

vn.  Written  Comment  Procedures 

Interested  persons  are  invited  to  par¬ 
ticipate  in  this  rulemaking  by  submitting 
data,  views  or  arguments  with  respect  to 
the  proposals  set  forth  in  this  notice  to 
Executive  CTommunicatioas.  Room  3309, 
Federal  Energy  Administration,  Box  JV, 
Washington,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub¬ 
mitted  to  FEA  Executive  Communica¬ 
tions  with  the  designation  “Additional 
Price  Incentives  for  Tertiary  Enhanced 
Recovery  Techniques:  Findings  Con¬ 
cerning  Adjustments  to  the  Composite 
Price  for  Domestic  C?rude  Oil  as  a  Pro¬ 
duction  Incentive.”  Fifteen  copies  should 
be  submitted.  All  comments  received  by 
Tuesday,  March  1, 1977,  before  4:30  pm. 
will  be  considered  by  the  Federal  Energy 
Administration  before  final  cu:tion  is 
taken  on  the  proposed  regulations. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden¬ 
tial  must  be  so  identified  and  submitted 
in  writing,  one  copy  only.  The  FEA  re¬ 
serves  the  right  to  determine  the  con¬ 
fidential  status  of  the  information  or 
data  and  to  ti*eat  it  according  to  that 
determination. 


VIII.  Public  Hearings 

FEA  has  determined  that  in  addition 
to  holding  a  public  hearing  in  this  pro¬ 
ceeding  in  Washington,  D.C.,  public 
hearings  will  also  be  held  in  FEA  Regions 
VI  (Dallas,  Texas)  and  IX  (San  Fran¬ 
cisco,  (California). 

1.  NatiOTial  Hearings.  The  Washing¬ 
ton,  D.C.  hearing  (the  “National  hear¬ 
ing”)  will  be  held  beginning  at  9:30  am. 
on  Thursday,  March  3,  1977  and  con¬ 
tinued,  if  necessary,  on  Friday,  March  4, 
1977,  in  Room  2105,  2000  M  Street,  NW., 
Washington,  D.C.  20461,  in  order  to  re¬ 
ceive  comments  from  interested  persons 
on  the  matters  set  forth  herein.  Any  per¬ 
son  who  has  an  interest  in  the  proposed 
amendments  issued  today,  or  who  is  a 
representative  of  a  group  of  class  of 
persons  that  has  an  interest  in  today’s 
proposed  amendments  may  make  a  writ¬ 
ten  request  for  an  opportunity  to  make 
oral  presentation.  Such  a  request  should 
be  directed  to  Executive  Communica¬ 
tions,  FEA,  and  must  be  received  before 
4:30  p.m.  on  Tuesday,  February  15,  1977. 
Such  a  request  may  be  hand  delivered 
to  Room  3309,  Federal  Building,  12th 
and  Pennsylvania  Avenue,  NW.,  Wash¬ 
ington,  D.C.,  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  Requests  should  be  submitted  in 
accordance  with  the  “Request  Proce¬ 
dures”  set  forth  below. 

2.  Regional  Hearings.  The  San  Fran¬ 
cisco  regional  hearing  will  be  held  at 
9:30  a.m.,  Thursday,  February  24,  1977, 
at  the  location  specified  below,  and  will 
be  continued.  If  necessary,  on  Friday, 
February  25,  at  the  same  location.  The 
Dallas  regional  hearing  will  be  held  at 
9:30  a.m.,  Monday,  February  28, 1977,  at 
the  location  specified  below,  and  will 
be  continued,  if  necessary,  im  Tuesday, 
March  1,  1977  at  the  same  location.  Any 
person  who  has  an  interest  in  the  pro¬ 
posed  amendments  issued  today  or  who 
is  a  representative  of  a  group  or  class 
of  persons  that  has  an  interest  in  the 
prop>osed  amendments  Issued  today  may 
make  a  written  request  for  an  oppor¬ 
tunity  to  make  an  oral  presentation. 
Such  a  request  should  be  directed  to  FEA 
at  the  s^dress  given  below  for  the  ap¬ 
propriate  Regi<m,  and  in  accordance  with 
the  “Request  Procedures”  set  forth  be¬ 
low.  Requests  must  be  received  before 
4:30  p.m.  on  Monday,  F^ruary  7,  1977. 


Region 

Submit  requests  to 
testify  to— 

Hearing  location 

VI.  Dallae, 

FEA,  Attention: 

Exeentive  Inn, 

Tex. 

Mr.  Gary  An¬ 
drews,  2^ 

West  Mocking¬ 
bird  Lane. 
Dallas,  Tex. 
75235. 

Jnbilea  Boom, 
3232  West  Mock¬ 
ingbird  Lane, 
Dallas,  Tex. 

IX.  San  Fran- 

FEA  Regional 

Tishman  Bldg., 

ciaoo,  CaliL 

Administrator, 
Attention:  R: 
LaflN,  External 
Aflaira  Divi¬ 
sion,  111  Pina 
St.,  San  Fran¬ 
cisco,  Calif. 
Mill. 

Room  2575, 525 
Market  St.,  San 
Francisco,  Calif. 

3.  Request  procedures.  The  following 
request  proc^ures  are  applicable  to 
both  the  National  and  Regional  Hear¬ 
ings.  Persons  requesting  an  opportunity 
to  make  an  oral  presentation  should  sub¬ 
mit  their  written  requests  to  the  appro¬ 
priate  address  for  the  region  in  which 
they  VTish  to  appear.  Requests  should  be 
labeled  both  on  the  document  and  on  the 
envelope  “Additional  Price  Incentives  for 
Tertiary  Enhanced  Recovery  Tech¬ 
niques;  Findings  Concerning  Adjust¬ 
ments  to  the  Composite  Price  for  Domes¬ 
tic  Chude  Oil  as  a  Production  Incentive.” 

The  person  making  the  request  should 
be  prepared  to  describe  the  interest  con¬ 
cerned,  if  appropriate,  to  state  why  he  is 
proper  representative  of  a  group  or  class 
of  persons  that  has  such  an  interest, 
and  to  give  a  concise  summary  of  the 
proposed  oral  presentation  and  a  phone 
number  where  he  may  be  contacted 
through  Thursday,  February  17,  1977. 
Each  person  select^  to  be  heard  will  be 
so  notified  by  the  FEA  before  4:30  p.m., 
Thursday,  February  17,  1977  and  must, 
if  feasible,  submit  100  copies  of  his  state¬ 
ment  to  Regulations  Management,  FEA, 
Room  2214,  2000  M  Street,  N.W„  Wash¬ 
ington,  D.C.  20461,  before  9:00  a.m.  on 
Wednesday,  March  2.  1977,  for  the  Na¬ 
tional  hearing,  and  to  the  location  of  the 
hearing  on  the  day  the  statement  is 
scheduled  to  be  presented,  for  the  Re¬ 
gional  hearings. 

4.  Hearing  procedures.  The  FEA  re¬ 
serves  the  right  to  select  the  persons  to 
be  heard  at  these  hearings,  to  schedule 
their  respective  presentations,  and  to  es¬ 
tablish  the  procedures  governing  the 
conduct  of  the  hearings,  'The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not  be 
judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examinaticm  of  persons  pre¬ 
senting  statements.  Any  decision  made 
by  the  FEA  with  respect  to  the  subject 
matter  of  the  hearings  will  be  based  on 
all  information  available  to  the  FEA. 
At  the  conclusion  of  all  initial  oral  state- 
.  ments,  each  i>erson  who  has  made  an 
oral  statement  will  be  given  the  oppor¬ 
tunity.  if  he  so  desires,  to  make  a  re¬ 
buttal  stat^ent.  The  rebuttal  state¬ 
ments  will  be  given  in  the  order  in  which 
the  initial  statements  were  made  and  will 
be  subject  to  time  limitations. 

Any  person  who  wishes  to  ask  a  ques¬ 
tion  at  the  National  or  Regional  hear¬ 
ings  may  submit  the  question,  in  writing, 
to  the  presiding  officer.  The  presiding 
officer,  will  determine  whether  the  ques¬ 
tion  is  relevant,  and  whether  the  time 
limitations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules  needed 
for  the  premier  conduct  of  the  hearings 
will  be  announced  by  the  presiding  of¬ 
ficer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the  hear- 
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ings,  including  the  transcript,  will  be 
retained  by  the  FEA  and  made  avail¬ 
able  for  inspection  at  the  Freedom  of 
Information  OfBce,  Room  2107,  Federal 
Building,  12th  and  Pennsylvania  Ave¬ 
nue,  NW,  Washington,  D.C.,  between  the 
hours  of  8:00  ajn.  and  4:30  p.m.,  Mon¬ 
day  through  Friday.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

Emergency  Petroleum  Allocation  Act  ol 
1973,  Pub.  L.  93-169,  as  amended,  Pub.  If.  93- 
611,  Pub.  L.  94-99,  Pub.  L.  94-133  and  Pub. 
L.  94r-163,  end  Pub.  L.  94-385;  Federal  En¬ 
ergy  Administration  Act  of  1974,  Pub.  L.  93- 
276,  as  amended.  Pub.  L.  94-385;  Energy 
Policy  and  Conservation  Act  Pub.  L.  94-163, 
as  amended.  Pub.  L.  94-385;  E.O.  11790,  39 
FR  23185.) 

The  Federal  Energy  Administration 
has  determined  tiiat  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State¬ 
ment  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  212  of  Chapter 
n.  Title  10,  Code  of  Federal  Regulations 
as  set  forth  above. 

Issued  in  Washington,  D.C.,  January  6, 
1977. 

Michael  F.  Butler, 
General  Counsel, 
Federal  Energy  Administration. 

1.  Section  212.73  is  amended  in  para¬ 
graph  (a)  to  read  as  follows : 

§  212.73  Loner  tier  ceiling  price  rule. 

(a)  Rule.  Except  as  provided  in  §  212.74 
with  respect  to  new  crude  oil:  except  as 
provided  in  Subpart  C  of  this  part  for 
exonpt  items;  except  as  prodded  in 
§  212.75  for  Incremental  crude  oil  result¬ 
ing  from  the  Implementation  of  a  quali¬ 
fied  tertiary  enhanced  recovery  project; 
and  except  as  provided  in  §  212.76  for 
certain  crude  oil  produced  from  imitlzed 
properties,  no  producer  may  charge  a 
price  higher  than  the  lower  tier  celling 
price  for  any  first  sale  of  domestic  crude 
oil. 

•  #  #  •  * 

§§  212.75—212.77  rciui inhered  as  212.- 
76-212.78. 

2.  Secti<Mls  212.75,  212.76  and  212.7'7, 
are  r^umbered  212.76,  212.77  and 
212.78,  respectively. 

3.  A  new  §  212.75  is  adopted,  to  read 
as  follows: 

§  212.75  Incremental  crude  oil  result¬ 
ing  from  die  implementation  of  a 
qualified  tertiary  enhanced  recovery 
project. 

(a)  Rule.  (1)  Notwithstanding  the 
provisions  of  §  212.73(a).  and  subject  to 
the  procedures  and  limitations  herein¬ 
after  provided  in  this  §  212.75,  first  sales 
of  incremental  crude  oil  resulting  from 
the  implementation  or  expansion  of  a 
qiialified  tertiary  enhanced  recovery 
project  are  exempt  from  the  ceiling  price 
limitations  of  this  subpart. 

(2)  No  domestic  crude  oil  shall  be  eli¬ 
gible  for  pricing  in  accordance  with 
paragraph  (a)  (1)  of  this  section,  iinless 
the  producer  has  obtained  the  required 


certifications  pursuant  to  paragraph  (d) 
of  this  section,  and  unless  such  oU  is  sold 
in  accordance  with  the  determlnaticms 
and  conditions  of  such  certifications. 

(b)  Applicability  of  rule  to  existing 
tertiary  enhanced  recovery  projects.  (1) 
Except  as  provided  in  subparagraph  (2) 
of  this  paragraph  (b),  only  crude  oil 
which  is  product  from  a  qualified  terti¬ 
ary  enhanced  recovery  project  initiated 
after  the  effective  date  of  this  section 
and  after  receipt  of  the  required  certifi¬ 
cations,  or  crude  oil .  produced  from  a 
qualified  expansion,  initiated  after  the 
effective  date  of  this  section  and  after 
receipt  of  the  required  certifications,  of 
a  previously  existing  tertiary  enhanced 
recovery  project,  may  qualify  for  pricing 
in  accordance  with  paragraph  (a)  of  this 
section.  For  purposes  of  this  paragraph 
(b) ,  a  project  or  expansion  is  initiated  at 
the  time  of  the  first  expenditure  ot  in¬ 
currence  of  a  binding  obligation  for  capi¬ 
tal  necessary  for  the  project  or  expan¬ 
sion. 

<2)  Incremental  crude  oil  produced 
from  a  project,  or  expansion  thereof, 
w’hlch  was  initiated  prior  to  the  effective 
date  of  this  section  or  prior  to  receipt 
of  the  required  certifications,  may  qual¬ 
ify  for  pricing  in  accordance  with  para¬ 
graph  (a)  of  this  section  only  if: 

<i)  The  producer  afiOrms  that  he  in¬ 
tends  to  abandon  the  project  in  the 
absence  of  permission  to  price  production 
therefrom  in  accordance  with  paragraph 
(a)  of  this  section; 

(il)  There  has  been  a  material  and 
not  reasonably  foreseeable  change  of 
circumstances  since  the  time  that  the 
project  or  expansion  was  Initiated;  and 

(ill)  The  project  is  certified  imder  the 
criteria  and  pursuant  to  the  procedures 
provided  in  paragraph  (d)  of  this  sec¬ 
tion.  For  purposes  of  determining  eligi¬ 
bility  for  certification,  an  existing  proj¬ 
ect  shall  be  examined  prospectively,  on 
the  basis  of  the  clrcmnstances  existing 
at  the  time  such  certification  is  sought. 
Notwithstanding  any  other  provisiem  of 
this  section,  an  existing  project  must  be 
certified  as  being  uneconomical  under 
the  otherwise  ai^licable  price  ceiling,  and 
as  otherwise  qualifying  as  a  tertiary  en¬ 
hanced  recovery  project,  whether  or  not 
such  certification  would  have  been  re¬ 
quired  at  the  time  the  project  (or  ex¬ 
pansion)  was  initiated. 

(c)  Definitions.  For  purposes  of  this 
section: 

A  “qualified  tertiary  enlianced  recov- 
eiT  project”  is  a  project  for  the  enhanced 
recovery  of  crude  oil,  to  the  extent  that 
such  project  involves  the  application  of 
one  or  more  of  the  following  techniques 
(provided,  that  the  expansiem  of  a  proj¬ 
ect  existing  on  the  effective  date  of  this 
section  and  already  applying  one  of  these 
techniques  shall  be  considered  a  bona 
fide  tertiary  enhanced  recovery  project 
only  if  such  expansion  is  certified  pursu¬ 
ant  to  paragri^  (d)  of  this  section  as 
being  uneconMnlcal  imder  the  otherwise 
applicable  ceiling  price  and  as  otherwise 
qualifying) ; 

(1)  Miscible  fiuld  displacement,  l.e., 
an  oil  displacement  process  in  which  gas 
or  alcohol  is  Injected  into  an  oil  reservoir. 


at  pressure  levels  such  .that  the  injected 
gas  or  alcohol  and  reservoir  oil  are  mis- 
cfi>le.  The.  process  may  include  the  con¬ 
current,  alternating,  or  subsequent  injec¬ 
tion  of  water.  The  injected  gas  may  be 
natural  gas,  enriched  natural  gas,  a  liq¬ 
uefied  petroleum  gas  slug  driven  by  nat¬ 
ural  gas,  or  carbon  dioxide.  However,  if 
the  injected  fluid  is  less  than  25  percent 
of  the  reservoir  pore  volume  being  served 
by  the  injection  well  or  W'ells  (in  the 
case  of  gas  injection) ,  or  is  less  than  10 
percent  of  the  reservoir  pore  volume  be¬ 
ing  served  by  the  injection  well  or  w’^ells 
(in  the  case  of  alcohol  Injection),  such 
technique  shall  be  considered  a  “quali¬ 
fied  tertiary  enhanced  recovery  project” 
only  if  certified  pursuant  to  paragraph 

(d)  of  this  section  as  being  uneconomical 
under  the  otherwise  applicable  price  ceil¬ 
ing  and  as  otherwise  qualifying  as  a  ter¬ 
tiary  enhanced  recovery  project.  Gas  cy¬ 
cling,  i.e.,  gas  injection  into  gas  conden¬ 
sate  reservoirs,  is  not  a  miscible  fluid  dis¬ 
placement  technique  within  the  meaning 
of  this  section. 

(2)  Steam  drive  injection,  l.e.,  the  con¬ 
tinuous  injeetkm  of  at  least  50  percent 
quality  steam  into  one  set  of  wells  (in¬ 
jection  wrfls)  to  effect  oil  displacement 
toward  and  production  from  a  second  set 
of  wells  (production  wells) . 

(3)  Microemulsion,  or  micellar/ emul¬ 
sion,  flooding,  i.e.,  an  augmented  water¬ 
flooding  technique  in  which  a  surfactant 
system  is  injected  in  order  to  enhance  oU 
displacement  toward  producing  wells.  A 
surfactant  system  normally  Includes  a 
surfactant,  hydrocarbon,  ccmsurfactant, 
an  electrolyte  and  water,  and  poisoners 
for  mobility  controL  If  the  size  of  the 
micellar  slug  (not  including  the  polym¬ 
ers)  is  less  than  10  percent  of  the  re- 
serv’oir  pore  volume  teing  served  by  the 
injection  weU  or  weUs,  this  technique 
shall  be  considered  a  “qualified  tertiary 
enhanced  recovery  project”  only  if  certi¬ 
fied  pursuant  to  paragraph  (d)  of  this 
section  as  being  uneconomical  under  the 
otherwise  applicable  price  celling  and  as 
otherwise  qualifying  as  a  tertiary  en¬ 
hanced  recovery  project. 

(4)  In  situ  combusion,  l.e.,  combus¬ 
tion  of  qU  in  the  reservoir,  sustained  by 
continuous  air  injection,  to  displace  un- 
bumed  oU  toward  producing  wells.  If 
such  combustion  is  not  to  be  continued 
untU  at  least  15  percent  of  the  reservoir 
volume  being  served  by  the  Injection  well 
or  wells  has  been  burned,  such  technique 
shall  be  considered  a  “qualified  tertiary 
enhanced  recovery  project”  only  if  certi¬ 
fied  pursuant  to  paragraph  (d)  of  this 
section  as  being  uneconomical  under  the 
otherwise  applicable  price  celling  and  as 
otherwise  qualifying  as  a  tertiary  en¬ 
hanced  recovery  technique. 

(5)  If  certified  pursuant  to  paragraph 
(d)  of  this  section  as  being  uneconomi¬ 
cal  at  the  otherwise  applicable  price  ceil¬ 
ing  and  as  othearwlse  qualifying,  polymer 
augmented  waterflooding,  l.e..  aug¬ 
mented  waterflooding  In  whlbh  organic 
polymers  are  injected  with  the  water  to 
improve  areal  and  vertical  sweep  effi¬ 
ciency. 

(8)  If  certified  pursuant  to  paragraph 
(d)  of  this  sectlcm  as  being  unecoDMnl- 
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cal  under  the  otherwise  applicable  price 
ceiling  and  as  otherwise  Qualifying, 
cyclic  steam  injection,  i.e.,  the  altemat- 
injection  at  steam  and  production  of 
oil  with  condensed  steam  from  the  same 
well. 

(7)  If  certified  pmsuant  to  paragraph 
'  d)  of  this  section  as  being  uneconomic 
under  the  otherwise  applicable  price  ceil¬ 
ing  and  as  otherwise  qualifying,  alkaline 
(or  “caustic”)  flooding,  i.e.,  an  aug¬ 
mented  waterflooding  technique  in  which 
the  water  is  made  chemically  basic  as  a 
result  of  the  addition  of  alkali  metals. 

(8)  If  certified  pursuant  to  paragraph 
(d)  of  this  section  as  being  imeconomi- 
cal  imder  the  otherwise  applicable  price 
ceiling  and  as  otherwise  qualifying,  car¬ 
bon  dioxide  augmented  waterflooding, 
i.e.,  injection  of  carbonated  water,  or 
water  and  carbon  dioxide,  to  increase 
waterflood  efficiency. 

( 9 )  If  certified  pursuant  to  paragmph 
(d)  of  this  section  as  being  mieconomical 
under  the  otherwise  applicable  price  ceil¬ 
ing  and  as  otherwise  qualifying,  immis¬ 
cible  carbon  dioxide  displacement,  I.e., 
injection  of  carbon  dioxide  into  an  oil 
reservoir  to  effect  oil  displacement  under 
conditions  in  which  miscibility  with  res- 
eiwolr  oil  is  not  obtained. 

“Certifying  authority”  means,  with  re- 
siiect  to  certifications  concerning  the 
amount  of  incremental  crude  oil  which 
will  result  from  implementation  of  qual¬ 
ified  tertiary  enhanced  recovery  project, 
the  f  edeial  or  state  governmental  or  reg¬ 
ulatory  body  to  whom  the  PEA  has  dele¬ 
gated  responsibility  for  making  the  de¬ 
terminations  required  by  p>aragrap>h  (d> 
of  this  section  for  Ihe  property  involved, 
or.  in  the  absence  of  such  delegation,  the 
PEA.  With  resp>ect  to  certifications  con¬ 
cerning  whether  a  project  qualifies  as  a 
“qualified  tertiary  et^anc^  recovery 
project,”  the  term  means  the  PEA.  The 
PEA  shall  in  all  events  have  an  original 
power  to  perform  the  functions  of  a  cer¬ 
tifying  authority,  notwithstanding  any 
delegation. 

“Incremental  crude  oil”  (resulting 
from  the  implemoitation  of  a  qualified 
tertiary  enhanced  recovery  project) 
means  the  amount  of  crude  on  which  Is 
or  will  be  produced  as  a  result  of  the 
operation  of  such  a  project  and  which  k 
in  excess  of  the  amount  of  crude  oil 
which  could  have  be^  l)roduced  from 
the  property  through  technically  feasible 
non-tertiary  methods.  As  applied  to  ex¬ 
pansion  of  existing  tertiary  affianced  re¬ 
covery  projects,  the  term  means  the 
amount  of  crude  oil  which  is  or  win  be 
produced  as  a  result  of  the  expanded 
project  and  which  is  in  excess  of  the 
amount  of  crude  on  which  would  have 
been  produced  in  the  absence  of  such  ex¬ 
pansion.  The  actual  amount  of  incre¬ 
mental  crude  oU  shaU  be  determined  pur¬ 
suant  to  paragraph  (d)  of  this  section. 

<d)  Certification  rcQuirements  and 
procedures.  A  producer  desiring  to  initi¬ 
ate  a  tertiary  enhanced  recovor  project, 
or  to  expand  afi  existing  project,  shall 
obtain  final  certification  of  the  amount 
of  incremoital  and  nonlncronental  crude 
oil  w'hich  win  result  from  the  implemen¬ 
tation  of  such  project,  prior  to  charging 


any  price  in  excess  of  the  celling  which 
would  otherwise  be  api^cable  to  such 
crude  oil  under  I  212.73  (a)  or  9  212.74(a) . 
In  addition,  such  producer  shall  obtain 
certification  that  the  project  (or  expan¬ 
sion)  is  a  qualified  tertiary  enhanced  re¬ 
covery  project,  except  to  the  extent  that 
such  certification  is  not  required  under 
paragraph  (c)  of  this  section  by  reason 
of  the  technique  ai^lied.  (However,  not¬ 
withstanding  tloat  such  certificati<m  Is 
not  required  by  reason  of  the  technique 
applied,  prices  in  excess  of  the  ceiling 
price  which  would  be  applicable  but  for 
this  §  212.75  may  be  disallowed  under 
subparagraph  (5)  (11)  of  this  paragraph 
(d).)  The  general  procedures  to  be  fol¬ 
lowed  In  obtaining  such  certifications, 
and  the  limitations  and  conditions  upon 
any  such  certifications,  are  set  forth  In 
the  ensuing  subparagraphs.  As  used  here¬ 
in,  the  term  “certifying  authority”  shall 
signify  the  authority  determined  to  be 
appropriate  for  the  particular  certlflca- 
ti<m  being  sought,  as  provided  In  para¬ 
graph  (c)  of  this  section. 

(1)  The  producer  shall  submit  an  ap¬ 
plication  for  certification  to  the  certify¬ 
ing  authority.  The  producer  shall  have 
the  burden  of  establishing  entitlement  to 
certification,  and  shall  submit  all  data, 
required  by  these  regulations  or  guide¬ 
lines  issued  pursuant  thereto  or  reason¬ 
ably  demanded  by  the  certifying  author¬ 
ity,  necessary  to  enable  the  certifying 
authority  to  determine  whether  it  can 
make  the  findings  and  certifications  re¬ 
quired  by  subparagraph  (2)  of  this  para¬ 
graph. 

(2)  (1)  The  certifying  authority  shall 
determine  whether  any  and  how  much 
crude  oil  qualifies  for  pricing  In  accord¬ 
ance  with  paragraph  (a)  of  this  section. 
In  making  such  determinatlMi,  the  certi¬ 
fying  authority  shall  apply  the  criteria 
set  forth  in  subparagraph  (2)  (11)  of  this 
paragrai^  and  any  gffid^ines  Issued 
pursuant  to  paragraidi  (e)  of  this  sectioi. 
The  certifying  authority  shall  exercise 
its  independent  judgment,  and  may  re¬ 
fuse  certification  or  grant  coUficatlon  In 
whole  or  In  part.  It  shall  base  Its  decision 
upon  the  data  submitted  to  it  by  the 
producer,  but  In  determining  whether  to 
deny  certification  or  to  limit  certification 
to  an  amount  less  than  that  requested  by 
the  producer  may  rely  upon  any  other 
reliable  information  available  to  It  and 
made  known  to  the  producer. 

(11)  In  determining  whether  and  to 
what  extent  to  certify  a  project,  the 
certifying  authority  shall  determine:  (A) 
Whether  the  iwoject  or  expansion  there<rf 
quaJlfles  as  a  qualified  tertiary  oihanced 
recovery  project  within  the  meaning  of 
paragraph  (c)  of  this  section;  and  (B) 
the  estimated  amount  of  Incremental  and 
non-lncremental  crude  oil  (as  defined  In 
paragraph  (c)  of  this  secticm)  which  win 
result  from  such  project  or  expansion. 
The  amount  of  incremental  and  non- 
incronental  crude  oil  shall  be  expressed 
in  terms  of  both  the  total  sunount  of  In¬ 
cremental  and  non-incremental  recovery 
over  the  life  of  the  project  and  as  a 
series  of  time-phased  (per  month  or 
quarter)  incremental  rad  non-lncre¬ 
mental  production  estimates,  commenc¬ 


ing  with  the  time  that  the  project  is 
estimated  to  begin  pixKlucing  Incremental 
crude  oil.  The  certifying  authority  shall 
not  certify  a  project  as  a  qualified  terti¬ 
ary  enhanced  recovery  project  imless  it 
Is  determined  that:  (f)  Under  all  the  cir¬ 
cumstances,  the  producer  could  not  rea¬ 
sonably  be  expected  to  imdertake  (or  ex- 
prad)  the  project  In  the  absence  of  an 
ability  to  charge  prices  for  the  expected 
Incremental  crude  oil  in  accordance  with 
jwgaraph  (a)  of  this  section,  because 
the  project  would  not  be  economical 
under  the  otherwise  applicable  ceiling 
pnce;  and  (2)  the  project  (or  expansion) 
is  estimated  to  result  in  a  recovery  of  in¬ 
cremental  crude  oil  in  an  amount  of  at 
least  5  percent  of  the  original  crude  oil 
in  place. 

(3)  If  the  certifying  authority  deter¬ 
mines  to  certify  the  project  and  an 
amount  of  incremental  crude  oil  as 
above,  it  shall  so  provide  in  writing. 
Such  certification  shall  specifically  in¬ 
clude  the  amoimt  of  Incremental  crude 
oil,  expressed  in  time-phased  increments 
as  provided  in  subparagraph  (2)  (il) ,  of 
this  paragraph,  and  the  amoimt  of  non- 
incremental  crude  oil  which  will  be  pro¬ 
duced  during  the  same  periods.  By 
separate  memorandum,  the  certifying 
authority  shall  concisely  recite  the  data 
relied  upon,  the  criteria  applied,  and  the 
reasoning  and  methodology  by  which  its 
conclusion  was  reached.  The  producer 
shall  thereupon  forward  to  the  PEA  the 
certffylng  authority’s  determination  and 
certification.  Its  supporting  memoran¬ 
dum,  and  all  documents  and  data  sub¬ 
mitted  by  the  producer  in  support  of  its 
application  as  well  as  any  other  data 
relied  upon  by  the  certifying  authority. 

(4)  The  PEA  shall  have  the  plenary 
power  to  review  the  certifying  author¬ 
ity’s  action  and  to  make  such  modifica¬ 
tions  or  de  novo  determinations,  or  to 
remaind  for  further  consideration,  as  it 
determines  to  be  proper  on  the  basis  of 
the  record  before  It  or  any  other  infor¬ 
mation  available  to  it.  The  PEA  shall  act 
upon  the  matter,  if  at  all,  within  60  days 
of  Its  acknowledgement  to  the  producer 
of  receipt  of  the  materials  specified  in 
subparagrai^  (3)  of  this  paragraph.  If 
the  PEA  does  ont  notify  the  producer  in 
writing  of  any  adverse  action  within 
such  60-day  period,  the  producer  may 
treat  the  certifying  authority’s  certifi¬ 
cation  as  final.  An  “adverse  action.” 
within  the  meaning  of  the  preceding  sen¬ 
tence,  is  any  negative  determination  (in¬ 
cluding  a  reductimi  in  amounts  or  change 
In  timing  of  incremental  oil  production) , 
pri^osed  negative  determination,  any 
challenge  to  or  question  concerning  the 
propriety  of  the  certification  or  the  ade¬ 
quacy  of  the  materials  to  support  such 
certification,  or  any  demand  for  addl- 
tiCHial  information.  Notwithstanding  any 
of  the  foregoing,  no  certification  shall  be 
final  unless  rad  until  all  other  certifica¬ 
tions  required  under  this  i  212.75  have 
been  made. 

(5)  (1)  A  producer  may  charge  the 
price  permitted  for  Incremoital  emda 
ofl  under  paragraph  (a)  <rf  this  section 
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only  after  receipt  of  and  strictly  in  ac¬ 
cordance  with  the  terms  of  a  final  cer¬ 
tification.  In  particular,  the  producer 
may  not  treat  any  crude  oil  as  incre¬ 
mental  crude  oU  xmtil  the  amoimt  of 
crude  oil  produced  d\iring  a  particular 
period  exceeds  the  amount  of  non-lncre- 
mental  crude  oil  established  for  that 
period  in  the  certification. 

(ii)  A  final  certification  shall  be  sub¬ 
ject  to  revocation  or  modification,  at 
any  time  and  either  retroactively  or 
prospectively  or  both,  as  and  to  the 
extent  that  the  FEA  determines  to  be 
appropriate:  (A)  If  the  producer  fails 
to  Implement  its  proposed  project  at  the 
times  and  to  the  full  extent  specified  as 
the  basis  uix>n  which  such  certification 
was  given  (and  the  producer’s  represen- 
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tations  in  applying  for  certification  shall 
be  deemed  to  be  the  specified  basis  for 
certification  unless  the  certifying  au-: 
thority  specifies  otherwise) ;  or  (B)  if  the 
producer  does  not  Implement  the  project 
in  good  faith;  or  (C)  if  certification  was 
given  on  the  basis  of  a  material  error 
of  which  the  producer  knew  or  should 
have  known,  or  to  which  the  producer 
contributed.  Notwithstanding  that  a  par¬ 
ticular  project  is  not  required  to  obtain 
certification  as  a  qualified  tertiary  en¬ 
hanced  recovery  project  imder  this 
§  212.75,  prices  charged  imder  the  pro¬ 
visions  of  paragraph  (a)  of  this  section 
for  crude  oil  from  that  project  may  be 
disallowed,  on  the  same  grounds  and  to 
the  same  extent  as  provided  in  the  pre¬ 
ceding  sentence,  as  if  such  project  had 


been  certified  on  the  basis  that  the  pro¬ 
ducer  would  meet  the  applicable  quan¬ 
titative  criteria  set  forth  in  paragraph 
(c)  of  this  section  for  the  technique  in 
question  and  that  the  producer  would 
otherwise  Implement  the  project  as  de¬ 
scribed  in  its  application  for  certifica¬ 
tion  of  the  amount  of  incremental  crude 
oil  to  be  derived  from  such  project. 

(e)  Additional  procedures  and  criteria. 
The  PEA  may  from  time  to  time  publish 
or  otherwise  make  available  to  certify¬ 
ing  authorities,  producers  and  the  pub¬ 
lic,  additional  procedures  to  be  followed 
and  criteria  to  be  applied  in  making  the 
determinations  provided  for  in  para¬ 
graph  (d)  of  this  section. 
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